
 1 

CLARIFYING AND SETTLING ACCESS TO CLEARING 
AND SETTLEMENT IN THE EU 

 
 
 

Working Paper 
 
 
 
 
 
 
 
 
 
 
 

 
www.ieje.net 

 
 
 

David Henry 
 
 

Research Fellow 
Institute for European Legal Studies,  

University of Liège, Belgium 
 

dhenry@ulg.ac.be  
 
 
 
 
 
 
 
 
 
 
 

Institut d’Etudes Juridiques Européennes, Bd. du Rectorat 3, Bat. B33 / Bte 9, B-1400 Liège, 
 Tel +32 4 366 3130, Fax +32 4 366 3155 

 



 2 
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David Henry* 

 
I. Introduction 
 
As has been the case in network industries such as telecommunications,1 electricity,2 
gas,3 and the postal sector,4 the European Union (hereinafter, the “EU”) financial 
services sector is slowly being prised open and feeling the effects of liberalisation.5 
Indeed, a single market in financial services is seen as a fundamental requirement to 
achieving the, now diluted, goal of transforming the EU into the “most competitive 
and dynamic knowledge based economy in the world” by 2010. Though a single 
financial services market currently remains virtual, the launching of the Financial 
Services Action Plan (hereinafter the “FSAP”) in 1999 has brought considerable 
progress in this field.6  The FSAP lays down indicative priorities and a timetable for 

                                                 
* Research Fellow at the Institute for European Legal Studies, University of Liège, Belgium. My 
sincerest thanks go to Mark Griffiths of Clifford Chance LLP and Nicolas Petit of the University of 
Liège for their helpful comments. 
1 See, in particular, Directive 96/19 of 13 March 1996 amending Directive 90/388 with regard to the 
implementation of full competition in telecommunications markets, (1996) O.J. L 74/13. 
2 See Directive 96/62 of the European Parliament and of the Council of 19 December 1996 concerning 
Common Rules for the Internal Market in Electricity, (1997) O.J. L 27/1. 
3 See Directive 98/30 of the European Parliament and of the Council of 19 December 1996 concerning 
Common Rules for the Internal Market in Natural Gas, (1998) O.J. L 204/20. 
4 See Directive 97/67 on common rules for the development of the internal market of Community 
postal services and the improvement of the quality of service, (1998) O.J. L 15/4 and Directive 
2002/39/EC of the European Parliament and of the Council of 10 June 2002 amending Directive 
97/67/EC with regard to the further opening to competition of Community postal services, (2002) O.J. 
L 176/21. 
5 It has been accepted over the last 15 years that the concept of financial services in Europe covers, 
inter alia, banking, securities markets, admission to listing, insider dealing and market abuse, clearing 
and settlement, electronic commerce, accounting standards, pensions and consumer protection. See for 
example Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets 
in financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC 
of the European Parliament and of the Council and repealing Council Directive 93/22/EEC (2004) O.J. L 
145/1, Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on 
settlement finality in payment and securities settlement systems (1998) O.J. L 166/45, Commission 
Directive 2004/72/EC of 29 April 2004 implementing Directive 2003/6/EC of the European Parliament 
and of the Council as regards accepted market practices, the definition of inside information in relation 
to derivatives on commodities, the drawing up of lists of insiders, the notification of managers' 
transactions and the notification of suspicious transactions, (2004) O.J. L 162 /70, Commission 
Regulation (CE) 809/2004 of 29 April 2004 implementing Directive 2003/71/EC of the European 
Parliament and of the Council as regards information contained in prospectuses as well as the format, 
incorporation by reference and publication of such prospectuses and dissemination of advertisements, 
(2004) O.J. L 149/1 and Directive 2002/47/EC of the European Parliament and of the Council of 6 June 
2002 on financial collateral arrangements (2002) O.J. L 168/43. 
6 See Presidency Conclusions, Lisbon European Council, 23-24 March 2000. The Lisbon Strategy has, 
however, been a bit of a damp squib. Alongside undeniable progress, there have been shortcomings and 
delays. As a result it was recently deemed necessary to relaunch the Lisbon Strategy without delay and 
re-focus priorities on growth and employment, see Presidency Conclusions, Brussels European 
Council, 22-23 March 2005. 
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specific measures to achieve three strategic objectives,7 namely the establishment of a 
single market in wholesale financial services, the opening up of retail markets and the 
strengthening of the rules on prudential supervision.8  
 
Lying at the core of every securities transaction and of fundamental importance to the 
creation of a single market in financial services are the clearing and settlement of 
securities markets. Clearing is the process by which the obligations of the buyer and 
seller of securities are established whereas settlement is the transfer of the securities 
from the seller to the buyer, the transfer of funds from the buyer to the seller and the 
corresponding entries in the securities accounts.9 Within the EU, these processes are 
currently characterised by serious inefficiencies resulting from complexity and 
fragmentation, reflecting different national origins and traditions.10 This may be 
contrasted with the situation in the US where there has been a consolidation of 
infrastructures leading to far lower costs for settling securities than in the EU.11 The 
corollary of this mélange in the EU is that in contrast to the position pertaining to the 
domestic clearing and settlement process, cross-border clearing and settlement is 
burdensome and expensive. This patch-work quilt of clearing and settlement 
infrastructures adversely affects market liquidity, allows for redundant investments in 
different systems, and requires superfluous layers of intermediation.12 The objective 
of the European Commission (hereinafter the “Commission”) therefore is the creation 
of EU securities clearing and settlement systems that are “efficient and safe and which 
ensure a level playing field among the different providers of clearing and settlement 
services”.13 In order to bring about this level playing field, the Commission, in a 

                                                 
7 The FSAP was supposed to be fully implemented by 2005. 
8 See Commission Communication of 11 May 1999, “Implementing the framework for financial 
markets: action plan, COM (1999) 232 final. The Financial Services Action Plan tenth Progress Report 
of 1 June 2004 indicated that nearly all of the legislative measures (93 %) in the Financial Services 
Action Plan have been completed.  With the majority of the work completed, the Commission’s recent 
Green Paper (Green Paper on Financial Services Policy (2005-2010) COM(2005)177) indicates that 
emphasis must now be put on implementation, evaluation, enforcement and on targeted legislative 
measures where there is a real need for detailed consultation and impact assessment. 
9 See Clearstream: Questions and Answers on Commission Decision, MEMO/04/705 of 2 June 2004. 
10 See the first Giovannini Report (The Giovannini Group, Cross-Border Clearing and Settlement 
Arrangements in the European Union, Brussels, November 2001), which highlighted the complexity 
and fragmentation in the cross-border post-trading market. For example, the European securities 
infrastructure today encompasses 30 national exchanges, about 20 national clearing and settlement 
institutions, and an additional 20 other systems in the new Member States. There are therefore efficient 
structures for securities transactions at the national level which is invariably made up of a vertical 
integration of the trading, clearing, settlement and depository functionalities. It is this vertical 
integration that has resulted in a wide variation in the procedures and requirements associated with the 
provision of these services across the Union. The first Giovannini report provides a compilation of the 
barriers to the efficient clearing and settlement services. These barriers can be subdivided in national 
differences in technical requirements and market practice; national differences in tax procedures and 
issues relating to legal certainty. 
11 For an analysis explaining the price differential between US and EU costs of clearing and settlement 
see P. Bagci, “The Direct Costs of Clearing and Settlement: An EU-US Comparison”, NERA Report of 
15 June 2004. According to this report the cost differentials are very significant when considering non-
domestic transactions in Europe, which can range from 0.57 Euros to 35 Euros compared to the flat rate 
of 0.10 Euros in the US. 
12 See speech by J.C. Trichet, President of the European Central Bank, Deutsche Börse’s New Year’s 
Reception 2004, Frankfurt am Main, 26 January 2004.  
13 See Communication from the Commission to the Council and Parliament-Clearing and Settlement in 
the European Union-the way forward, Brussels 28 April 2004, COM(2004)312 final. According to the 
Lamfulussy Report, Report of the Committee of Wise Men on the Regulation of European Securities 
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fashion similar to the one followed in other network industries such as energy and 
telecommunications, advocates a double track approach to ensure the elimination of 
all barriers to a pan-European clearing and settlement market,14 encapsulating ex ante 
regulatory action, especially the adoption of a framework directive, and ex post 
competition law enforcement.15 These two faces of the same coin both aim to 
eliminate anti-competitive barriers to an integrated market for clearing and settlement 
services. The proposed framework directive’s harmonisation will lay down the 
structural conditions for a competitive clearing and settlement market, while the 
competition law enforcement actions will ensure that the market players refrain from 
foreclosing competition on this market.16 
 
Within the framework of the abovementioned two-pronged approach, this paper 
focuses on regulatory and competition law remedies that seek to ensure broad access 
for intermediaries to Central Securities Depositories (hereinafter “CSDs”),17 Central 
Counterparties (hereinafter “CCPs”),18 and other providers of services critical to the 
clearing and settlement process. Similarly to the telecoms sector where access 
requirements have been a fundamental tenet of the opening up of markets to 
competition, access to clearing and settlement, whether this be done through 
regulation or competition law, is absolutely essential to the promotion of integration 
and competitive financial markets. Indeed, access to the infrastructures carrying out 
clearing and settlement is paramount given that these markets demonstrate attributes 
inherent to a natural monopoly including economies of scale, network effects and 
substantial switching costs.  
 
This paper is divided into five parts. Part II discusses extant regulatory measures that 
are in place in relation to access to clearing and settlement. Part III examines 
competition law remedies in relation to access, with a particular focus on the 

                                                                                                                                            
Markets, Brussels, 9 November 2000, expected benefits from an integrated European Financial 
Services and Capital Market are for example, an improvement of the allocation of capital in the 
European economy: More efficient, deeper, and broader securities markets enabling savings to flow 
more efficiently to investment; Reduced transaction costs and increased market liquidity; more 
diversified and innovative financial system and more opportunities to pool risk. 
14 See the second Giovannini Report (The Giovannini Group, Second Report on EU Clearing and 
Settlement Arrangements, Brussels, April,2003), which suggests a strategy for removing the fifteen 
barriers to integration identified in the first report. 
15 There is, however, no agreement on whether this two pronged approach should be employed. Philip 
Lowe, for example, of the European Commission is of the view that there is no need for increased 
regulation in the financial services sector and that the creation of an internal market in financial 
services should be left to the market. He believes that at the end of the sectoral enquiry in the financial 
services sector, which was launched on 13 June 2005, competition law actions will be undertaken 
against entities flouting the EC competition rules, see Bulletin Quotidien Europe No 8941 of 
Wednesday 4 May 2005. 
16 For a discussion of the interface between regulation and competition see Remedies in Network 
Industries: EC Competition Law vs. Sector Specific Regulation, D. Geradin (ed), Intersentia, 2004. See 
also A. E. Kahn, The Economics of Regulation: Principles and Institutions, MIT Press, 1998. 
17 Generally a CSD is an entity which holds and administers securities transactions – such as the 
transfer of securities between two parties – to be processed through book entry. In its home country it 
provides clearing and settlement services for trades of those securities that have been deposited with it 
(which it holds in final custody). It can also offer services as an intermediary in cross-border clearing 
and settlement, where the primary deposit of securities is in another country. A cross- border 
transaction takes place when an intermediary acts on behalf of or vis-à-vis non domestic parties.  
18 A Central Counterparty interposes itself between counterparties to financial contracts traded in one 
or more markets, becoming the buyer to every seller and the seller to every buyer. 



 5 

Commission’s Clearstream decision.19 Part IV examines whether access to cross-
border clearing and settlement would be facilitated through setting up a single 
clearing and settlement body in the EU or whether a system of interoperability 
between CSDs should be instituted. Part V provides for a brief conclusion. 
 
 
II. Regulatory Measures and Access to Cross-Border Clearing and 
Settlement 
 
This part discusses the regulatory measures that are in place in order to ensure that 
effective access is given to clearing and settlement infrastructures. As will be seen 
below, the current regulatory landscape remains barren highlighting the want of 
regulatory instruments in relation to access to clearing and settlement. The thin strand 
of regulation which affects access to clearing and settlement is to be found in the new 
ISD II (B), which supersedes ISD I (A) and essentially focuses on access to settlement 
systems and the systemic risks inherent to settlement systems.20  
 
A. ISD I 
 
ISD I set the legislative framework for both investment firms and securities markets in 
the EU,21 creating a single passport for investment services. ISD I dealt with clearing 
and settlement only indirectly, however.22 Article 15 of ISD I stipulated that 
authorised firms, namely investment firms and banks, had the right of direct or 
indirect access to clearing and settlement facilities provided for to members of 
regulated markets throughout the EU.23 Authorised firms with remote access to 
regulated markets were also to be allowed access to the clearing and settlement 
systems of that market under conditions that are non-discriminatory when compared 
to the access conditions granted to local participants.24 The benefits of these rights of 
                                                 
19 Commission decision of the 2 June 2004, Clearstream, not yet published. 
20 With regard to systemic risks see Settlement Finality Directive and Collateral Directive, above note 
5. For a discussion of these Directives see N. Maloney, EC Securities Regulation, Oxford University 
Press, Oxford, 2002. 
21 See Council Directive 93/22/EEC of 10 May 1993 on investment services in the securities field 
(1993) O.J L 141/27 
22 For a discussion of the ISD I see M. Tison, “The Investment Services Directive and its 
Implementation in the EU Member States”, Financial Law Institute WP 1999-17, Gent University, 
1999. 
23 With regard to regulated markets see Article 16 of ISD I, above note 21, where it is stated “regulated 
market shall mean a market for the instruments listed in Section B of the Annex (e.g. Transferable 
securities and  Money-market instruments)�which: - appears on the list provided for in Article 16 drawn 
up by the Member State which is the home Member State as defined in Article 1 (6) (c), - functions 
regularly, - is characterized by the fact that regulations issued or approved by the competent authorities 
define the conditions for the operation of the market, the conditions for access to the market and, where 
Directive 79/279/EEC is applicable, the conditions governing admission to listing imposed in that 
Directive and, where that Directive is not applicable, the conditions that must be satisfied by a financial 
instrument before it can effectively be dealt in on the market, - requires compliance with all the 
reporting and transparency requirements laid down pursuant to Articles 20 and 21. This therefore left 
over the counter trading out in the cold. 
24 See in this respect, for example, Case C-101/94, EC Commission v. Italy (Re Restrictions on Foreign 
Securities Dealers) [1996] E.C.R I-2691 where the European Court of Justice recognised that Italy’s 
exclusion of firms that were not registered in Italy fell foul of the ISD I. The ECJ held that this 
exclusion was exactly the type of discrimination that the ISD I was intended to prevent. Because the 
situation arose before implementation of the ISD, the ECJ decided in favour of the Commission. 
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access were significantly eroded by recalcitrant Member States anxious to protect 
national interests, however. For example, the effectiveness of ISD I was mitigated by 
the fact that Article 15 was inconsistently applied to CSDs in the EU. In some 
Member States, access was only provided to locally-licensed firms, even if this was 
diametrically opposed to the provisions of the ISD I.25 This indirect access to clearing 
and settlement therefore resulted in an increase in costs and stymied expedient and 
efficient settlement.26 Moreover, there has, for example, been a reluctance of 
monetary authorities to offer partner country investment firms account facilities which 
are required to settle transactions in “central bank money”. The corollary of this was 
that remote members of the local “regulated market” were bound to rely on local 
correspondent banks with a view to definitive settlement of the cash leg of the 
securities transaction.27  
 
B. ISD II 
 
In view of the above dilution of ISD I’s effectiveness and the fact that in recent years 
more investors have played an increasingly active role in the financial markets, whilst 
at the same time being offered more complex and wide-ranging set of services and 
instruments, it was felt necessary to adopt a revised Investment Services Directive.28 
The new ISD II develops and extends the right of access found in ISD I.29 Authorised 
firms may now directly access clearing and settlement systems in another Member 
State even as non-members of a regulated market or a Multilateral Trading Facility in 
that Member State. The ISD II also grants elements of choice to both markets and 
authorised firms in routing trades for clearing or settlement. The revised ISD, in its 
aim to increase competition in the provision of clearing and settlement services in the 
EU, grants authorised firms the right to access CCPs and Securities Settlement 
Systems located in other Member States and the right to choose the settlement 
location of their transactions provided that: the requisite links are provided for their 
system of choice to be used and there is agreement by the regulated market authority 
that the system of choice allows for the smooth and orderly functioning of financial 
markets.30  

                                                 
25 See Article 15 (4). 
26 The Settlement Finality Directive, above note 5, removes one uncertainty by eliminating 
complications arising in the event of insolvency by a counter-party in another Member State. 
27 Communication from the Commission to the European Parliament and the Council: Upgrading the 
Investment Services Directive (93/22/EEC) pp. 17-18. For a discussion of the role of central bank 
money see, “The Role of Central Bank Money in Payment Systems”, Bank for International 
Settlements, August 2003. 
28 See Proposal for Directive on investment services and regulated markets-frequently asked questions, 
MEMO/02/257, Brussels, 19 November 2002. 
29 Directive of the European Parliament and of the Council on markets in financial instruments, 
markets, amending Council Directives 85/611/EEC and 93/6/EEC of 7 April 2004. The Directive 
provides in its Article 34 that “Member States shall require that investment firms from other Member 
States have the right of access to central counterparty, clearing and settlement systems in their territory 
for the purposes of finalising or arranging the finalisation of transactions in financial instruments. 
Member States shall require that access of those investment firms to such facilities be subject to the 
same non-discriminatory, transparent and objective criteria as apply to local participants. Member 
States shall not restrict the use of those facilities to the clearing and settlement of transactions in 
financial instruments undertaken on a regulated market or MTF in their territory. 
30 The rationale underlying the right to choose the settlement location is intended to eliminate the need 
for authorised firms to maintain multiple memberships in Securities Settlement Systems. Such a right 
enables them to decide where to settle transactions and hold securities on the basis of cost, efficiency, 
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Though heralded as “the final piece of framework legislation needed for a Single 
Market in financial services”,31 it would still seem, however, that the problem 
identified with ISD I concerning discrimination in favour of locally licensed firms 
may continue to be problem in the future. Reading the second indent of Article 34 (1), 
it states that Member States shall require that “access […] be subject to the same non-
discriminatory, transparent and objective criteria as apply to local participants”. 
Because local participants will have a local presence, Member States could insist on 
physical presence. It is questionable whether this is likely, however. On the other 
hand, the Bundesanstalt für Finanzdienstleistungsaufsicht in Germany, which is a 
single all-embracing government regulatory authority responsible for the supervision 
of credit institutions, financial services institutions, insurance companies and 
securities trading, maintains a policy of obliging non-EU brokers to establish physical 
presence in order to carry out investment services in Germany. This does not 
discriminate against firms based in other Member States but is a protectionist measure 
and demonstrates that Member States may use Article 34 (1) to counter unwelcome 
developments.32 
 
C. A proposed framework directive 
 
Within the framework of the FSAP, the Commission has recently issued a 
Communication laying down the measures it intends to implement in order to bring 
about an efficient, integrated and safe market for securities clearing and settlement.33 
In order to ensure, inter alia, comprehensive rights of access and choice to clearing 
and settlement, the Commission, in its Communication, has proposed a framework 
directive, which awaits formalisation pending the finalisation of a regulatory impact 
assessment in line with its “Better Regulation” policy.34 This approach falls squarely 
in line with the policy adopted in other utilities sectors and network industries, such as 
electronic communications and water,35 in order to open up European markets to 
competition. The Commission’s stance contrasts, however, with that of the European 
Central Bank (hereinafter the “ECB”) which believes that a “soft law” approach is 
preferable. The ECB has jointly with the Committee of European Securities 
Regulators established common standards for securities settlement systems and for 
CCPs at EU level. Further, though it is likely that a framework directive will be 
adopted, there has been considerable debate as to whether a framework directive may 
be superfluous and that the use of existing regulatory mechanisms should be 
encouraged, such as the ISD II, to remedy any perceived inadequacies with regards to 

                                                                                                                                            
access to funding, level of service or other considerations important to them. This reduces complexity 
and allows for much more efficient management of collateral. 
31 See “Securities Markets: ISD Gets Final Go Ahead”, Eur. Rep. May 12, 1993. 
32 The fact that Member States can insist on protectionist measures begs the question whether we 
should not have a single European Securities Regulator, which would significantly reduce the risks of 
regulatory capture. For a discussion on a single European securities regulator see Y.V Avgerinos, “EU 
Financial Market Supervision Revisited: The European Securities Regulator”, Jean Monnet Working 
Paper 7/03. 
33 See above note 13. 
34 See below note 36. 
35 See Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a 
common regulatory framework for electronic communications networks and services, (2002) O.J. L 
108/33 and Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 
establishing a framework for the Community action in the field of water policy, (2000) O.J. L 327/1. 
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access to clearing and settlement.36 The latter approach has its merits given the often 
protracted process of adopting directives and their dilatory implementation by 
Member States.37 Whether this be the case, the Commission in its Communication 
highlights clearly that comprehensive rights of access to clearing and settlement is 
currently far from achieved and that the most effective way to remedy this is through 
a framework directive. 
 
The proposed Directive recognises that the ISD regime only marginally deals with 
access rights to clearing and settlement systems. As mentioned above it is only 
authorised firms which benefit from the ISD. CCPs and Securities Settlement Systems 
do not have a corresponding right to become members of other systems.38 The result 
is therefore a limitation of authorised firms’ ability to exercise their corresponding 
right to choose the settlement location. Authorised firms under the ISD II are not able 
to exercise their right of choice unless the preferred settlement location has access to 
the “Issuer-Securities Settlement System”.  
 
The Commission further points out that Securities Settlement Systems should have 
the right of access to Securities Settlement Systems located in other Member States. 
Moreover, the right to choose as provided for in the ISD II does not include clearing. 
The Commission considers that authorised firms should be permitted to choose not 
only the settlement location, but also the clearing location. By choosing the settlement 
location, market participants would be able to settle cross-border through the 
Securities Settlement System of their choice. In the same way, by choosing the 
clearing location, market participants would be able to clear cross-border in the CCP 
of their choice. For the right to choose the clearing location to be effective, CCPs 
must have the right of access to CCPs located in other Member States.39 Providing 
access rights to CCPs and securities settlement systems not only makes authorised 
firms’ rights of choice effective, it also ensures a level playing field among clearing 
and settlement service providers.  
 
The right of choice granted to regulated markets is not comprehensive in that 
regulated markets should also have the right to choose the services of a Securities 
Settlement System located in other Member States, along with the right to choose the 
services of a foreign CCP. Moreover the same rights should be extended to Multi-
lateral Trading facilities. The Commission considers therefore that the framework 
directive on clearing and settlement, combined with the ISD II should in combination 
provide for the following set of rights of access and choice:  
 

                                                 
36 See T. Villiers, Draft Report of the European Parliament on Clearing and Settlement in the European 
Union, (2004/2185 (INI)), 24 January 2001.  
37 See in this context, Commission Communication of 5 December 2001, “Simplifying and Improving 
the Regulatory Environment”, COM(2001) 726 final. 
38 Securities Settlement System should be taken to mean all institutions, in particular CSDs, performing 
the Pre-settlement, Settlement and custody functions except custodians. 
39 CCPs typically interpose themselves between the counterparties to trades, acting as the buyer to 
every seller and the seller to every buyer (“novation”). In order to be able to settle the novated 
transactions, Central CCPS must also have direct or indirect access to the Securities Settlement 
Systems where transactions are ultimately settled and securities held. Therefore, Central Counterparties 
must also have the right of access to Securities Settlement Systems located in other Member States. 
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1) For investment firms and banks: the right to access Securities Clearing and 
Settlement Systems located in other Member States;40 
 
2) For CCPs: the right of access to CCPs and Securities Settlement Systems located in 
other Member States; 
 
3) For Securities Settlement Systems: the right of access to securities settlement 
systems located in other Member States; 
 
4) For regulated markets and Multilateral Trading Facilities: the right to enter into 
appropriate arrangements with CCPs and Securities Settlement Systems located in 
other Member States.  
 
As the Commission points out in its Communication, it is of importance to note that 
the existence of comprehensive rights of access in favour of Securities Settlement 
Systems and CCPs does not imply that these entities should be obliged to request and 
maintain access to other systems. However, if a link exists between two Securities 
Settlement Systems and is already in operation, it should not be possible for them to 
deny the use of the link for the purpose of settling transactions in those securities for 
which either of the two Securities Settlement Systems represents the final point of 
settlement.  
 
 
III. Competition Law Remedies and Access to Cross-border Clearing and 
Settlement 
 
As mentioned above in relation to access to clearing and settlement, the regulatory 
initiatives that are in the pipeline, in particular the framework directive, and potential 
competition law actions forcing access to clearing and settlement are highly 
complementary.41 Within the context of competition law enforcement the Clearstream 
decision represents both the first Commission antitrust decision dealing with clearing 
and settlement and the first decision dealing with the competition law aspects of 
financial infrastructure. The following part examines the access aspects of the 
Clearstream decision. As we will see competition law remedies can be very effective 
in ensuring access to cross-border clearing and settlement.  
 
A. The Clearstream decision 
 
(i) Facts 
 
On June 2 2004 the Commission decided that Clearstream Banking and its parent 
company Clearstream International SA infringed subsections (b) and (c) of Article 82 
EC.42 The infringement was characterised by a refusal to supply primary clearing and 

                                                 
40 Securities Clearing and Settlement Systems should be taken to mean the full set of institutional 
arrangements required to formalise a securities transaction. 
41 Competition law actions are becoming more frequent in the financial services sector. See, for 
example, Commission decision of 11 June 2002, Austrian Banks, not yet published and Commission 
decision of 24 July 2002, Visa International, (2002) O.J. L 318/17.  
42 Clearstream International SA is a fully owned subsidiary of the Deutsche Börse Group. Clearstream 
International SA is a holding company which owns Clearstream Banking AG and Clearstream Banking 
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settlement services for registered shares by denying direct access to CASCADE RS,43 
and discriminating against Euroclear Bank in relation to the supply of those services. 
Further, Clearstream Banking AG was held to have applied discriminatory prices to 
Euroclear Bank SA (hereinafter, “Euroclear”).44 Clearstream Banking is the CSD for 
securities issued under German law and kept in collective safe custody.45 Several 
factors led the Commission to find that Clearstream Banking had a dominant position 
on the market for the provision of primary clearing and settlement services for 
securities issued according to German law to CSDs in other Member States and to 
ICSDs. First, under German federal law, Clearstream Banking is the only firm 
recognised for settling German share deals.46 Secondly, the Commission found that 
Clearstream Banking’s position was not constrained by any actual competition in the 
German market, its position therefore being described as a de facto monopoly. 
Thirdly, it was found by the Commission that potential competition is not expected to 
arise in the foreseeable future and therefore does not act as a constraint on 
Clearstream Banking’s position. Finally, there were found to be significant barriers to 
entry.47 For example, it was found that apart from it being economically unviable for a 
new entrant to become the new issuer CSD for a large number of German securities, it 
was found that it was unlikely that market participants would be interested in such a 
development insofar as it would render the post-trading processing of transactions 

                                                                                                                                            
Luxembourg. Article 82 (b) and (c) are breached respectively when there is a limitation of production, 
markets or technical development and the application of dissimilar trading conditions to equivalent 
transactions with other trading parties, thereby placing them at a competitive disadvantage. 
43 Each institution may only perform “primary” clearing and settlement for the securities that it keeps in 
final custody. As all securities issued under German law and kept in collective safe custody are 
deposited with Clearstream Banking AG, only it can conduct the primary clearing and settlement for 
the securities that it keeps in final custody. Intermediaries (such as banks, ICSDs and CSDs other than 
the issuer CSD) perform “secondary” clearing and settlement on their own books, either in the form of 
mirror operations that reflect in the accounts of their customers the result of primary clearing and 
settlement or as a result of internalised transactions in cases where the buyer and seller happen to hold 
accounts with the same intermediary, see below note 45. With regard to CASCADE RS see below note 
49. 
44 Euroclear Bank AG, as an ICSD, was one of Clearstream Banking’s customers but also the main 
competitor of its sister company and only other ICSD in the EU, Clearstream Luxemburg. An ICSD is 
an organisation whose core business is clearing and settlement securities in an international 
environment. 
45 CSDs hold securities and enable securities transactions to be processed through book entry. In its 
home country, the CSD provides processing services for trades of those securities that it holds in final 
custody, and in this function it is referred to as “the issuer Central Securities Depository”. A CSD can 
also process services as an intermediary in cross-border clearing and settlement, where the primary 
deposit of securities is in another country. In Germany, securities which are intended for trading are 
safe-kept in collective safe custody, as opposed to individual custody. In collective safe custody, 
fungible securities of the same type are kept in a single collective holding. The customer acquires 
fractional co-ownership in the CSD’s collective holdings and transactions can be settled by book entry, 
without physical movement of the securities. 
46 According to Article 5 of the German Depotgesetz, all securities held in collective safe custody have 
to be held in a recognised Wertpapiersammelbank (CSD). Clearstream Banking is the only such 
recognised CSD in Germany. Some commentators have noted that there is no economic rationale for 
such a rule, see G. Knieps, “Competition in the post-trade markets: A network economic analysis of the 
securities business”, Discussion paper, Institut für Verkehrswissenschaft und Regionalpolitik, No. 101 , 
July, 2004, p. 17. 
47 Stigler defines barriers to market entry as follows: “A barrier to entry may be defined as a cost of 
producing (at some or every rate of output) which must be borne by a firm which seeks to enter an 
industry but is not borne by firms already in the industry, G.J. Stigler, Barriers to Entry, Economies of 
Scale, and Firm Size in GJ. Stigler, The Organisation of Industry, Irwin, Homewood, I11, (1968), p. 
67. 
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more complex and costly.48 In addition the establishment of an alternative CSD would 
require substantial investment in IT development and human resources. 
 
(ii) The Abuse - Refusal to Supply  
 
Clearstream Banking’s first abuse entailed a refusal to supply primary clearing and 
settlement services for registered shares through a denial of direct access to 
CASCADE RS,49 and discriminating against Euroclear in relation to the supply of 
those services within the framework of an already existing business relationship 
between the two.50  In the particular case the characterisation of the (dilatory) refusal 
to supply stemmed from the conflation of an array of factors, simultaneously 
indicating that Clearstream Banking finds itself in a dominant position on the relevant 
market,51 which had to be assessed in the context of the overall financial group of 
which Clearstream Banking forms part.52 First, Clearstream Banking, as a de facto 
monopolist, constituted an unavoidable trading partner and Euroclear could not 
replicate the services it was requesting. Further, Clearstream Banking’s position as the 
only CSD, and therefore, the only final custodian of securities kept in collective safe 
custody according to German law and the only provider of primary clearing and 
settlement services for those securities will not be challenged in the near future.  
 
Secondly, by refusing to provide within a reasonable period of time direct access to 
CASCADE RS, Clearstream Banking’s behaviour had the effect of impairing 
                                                 
48 One reason explaining why market participants would be uninterested in seeing the creation of a new 
issuer CSD would be the switching costs involved. Users have invested heavily in technology that 
connects them to a given CSD. Once this investment has been made, the cost of switching to another 
CSD could be extremely high. 
49 CASCADE RS, which is a subsystem of CASCADE, is an IT platform link which encompasses the 
physical communication channel between Clearstream Banking and intermediaries (banks and non-
German CSDs and ICSDs), allowing the latter to benefit from the primary clearing and settlement 
services offered by Clearstream Banking for the securities which are issued and kept in collective safe 
custody in accordance with German law.  
50 A refusal to supply a competitor may be a “first-time” refusal to supply as in Judgment of the 
European Court of Justice, Joined Cases C-241/91 P and C-242/91 P, Magill, [1995] E.C.R. I-743, 
Judgment of the European Court of Justice, Case C-7/97, Bronner,[1998] E.C.R. I-7791, Judgment of 
the European Court of First Instance, Case T-504/93, Ladbroke, [1997] E.C.R. II-923, Judgment of the 
European Court of Justice, Case C-418/01, IMS, not yet reported or may take the form of a termination 
of an existing business relationship, see for example, Judgment of the European Court of Justice, 
Joined Cases 6/73 and 7/73, Commercial Solvents,[1974] E.C.R. 223. This area of the law has been 
criticised for its lack of conceptual framework. The Commission, in order to clarify the law regarding 
refusal to supply, is considering issuing draft Guidelines on the application of Article 82, see speech by 
P. Lowe at the International Bar Association/European Commission Conference, Brussels, Friday 11 
March 2005. See also in this context B. Sher, “The Last of the Steam-Powered Trains: Modernising 
Article 82”, (2004) E.C.L.R. 243. 
51  The concept of a refusal to supply to deal covers not only outright and final refusals but also 
protracted and dilatory tactics by a dominant company. See also in this context the Deutsche Post 
decision, Commission decision of 25 July 2001, Deutsche Post-Interception of Cross-border mail, 
(2001) O.J. L 331/40) concerning the postal sector, where the Commission found that the anti-
competitive effects of a constructive refusal to sell were reinforced by lengthy delays. 
52 Clearstream Banking Luxembourg, a sister company to Clearstream Banking under the common 
holding of Clearstream International, is the only other ICSD in the EU together with Euroclear Bank 
SA, and therefore a direct competitor to Euroclear Bank in the downstream market for secondary 
clearing and settlement of securities in cross-border trades. The Commission therefore noted that it was 
reasonable to assume that Clearstream Banking had the incentive to limit competition in the 
downstream market for secondary clearing and settlement to the advantage of its sister company 
Clearstream Banking Luxembourg, para. 236. 
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Euroclear’s ability to provide innovative secondary clearing and settlement services in 
a downstream market to the detriment of consumers and therefore hindering cross-
border trade in such securities within the common market.53 The Commission 
emphasised the fact that the provision of primary clearing and settlement services by 
Clearstream Banking is a prerequisite for the secondary clearing and settlement of 
cross-border trades of securities in the common market. The development of efficient 
cross-border trade in such securities is indispensable if a single capital market within 
the Community is to be created.54 Indeed, it was noted that as long as Euroclear Bank 
could not benefit from direct access to primary clearing and settlement services 
provided by Clearstream Banking, Euroclear Bank could not provide efficiently 
secondary clearing and settlement services for registered shares issued according to 
German law at a level of risk and liquidity which would be satisfactory to the 
requirements of the large volume wholesale market it was serving. 
 
Another characteristic of the present case is the context within which Clearstream 
Banking’s refusal of supply within a reasonable period of time took place. Until the 
moment Clearstream Banking granted access to CASCADE RS, there was a 
disruption of an already existing business relationship between Clearstream Banking 
and Euroclear, in the course of which Clearstream Banking had been providing 
Euroclear with primary clearing and settlement services. The well-established 
business relationship between Clearstream Banking and Euroclear dated back to at 
least 1989, when an electronic link between the two companies was established. In the 
course of that relationship, Clearstream Banking provided Euroclear with primary 
clearing and settlement services for German securities safe-kept in collective safe 
custody. The situation in Germany was such that registered shares have taken on 
increased importance in Germany. An increasing number of newly issued shares were 
issued as registered shares (as opposed to bearer shares) and shares that were 
originally bearer shares were converted into registered shares. The provision of 
primary clearing and settlement services to Euroclear for all securities kept in 
collective safe custody (including both bearer and registered shares) takes place 
following settlement in CASCADE. However, as Clearstream Banking did not allow 
the settlement of registered shares in CASCADE unless direct access to the 
CASCADE RS subsystem had been granted, and at the same time refused to grant 
access to Euroclear to CASCADE RS, the actual scope of the services provided by 
Clearstream Banking to Euroclear was progressively reduced from the moment that 
bearer shares kept in collective safe custody were converted into registered shares and 
that newly issued shares kept in collective safe custody were no longer being issued as 
bearer shares. This fact was of particular significance as the shares of key companies 
are registered shares and can be regarded as “must have” products for financial 
intermediaries serving an international market.55 
 

                                                 
53 In the market for secondary clearing and settlement, ICSDs (like Euroclear Banking) provide their 
customers – usually active institutional investors – with a single point of access to a large number of 
securities markets without having a local presence in the various Member States concerned. They offer 
a one-stop-shop to their clients in the form of a single operational securities account. Many of the 
transactions they process are internalised, and for the remainder they avoid having recourse to a 
physical presence in each Member State. 
54 See, for example, the Commission’s “Green Paper on Vertical Restrictions”, COM(96) 721 Final, 
where the Commission repeatedly emphasises the single market imperative. 
55 “Must have” shares are, for example, Daimler Chrysler, Siemens, Allianz and Deutsche Post. 
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The Commission also found that there was a breach by Clearstream Banking of 
Euroclear’s legitimate expectations that it would be supplied with primary clearing 
and settlement services for registered shares within a reasonable period of time. The 
normal Clearstream Banking practice regarding its customers consisted in supplying 
primary clearing and settlement services for registered shares, which pre-supposed 
access to CASCADE RS, within short delays of four months at most.56 Indeed, 
Clearstream Banking’s dilatory behaviour with regard to Euroclear could be sharply 
contrasted with the short delay within which the other comparable customers that 
requested access to CASCADE RS received such access. 
 
In addition, Clearstream Banking failed to convince the Commission, through the use 
of specious argumentation, that its behaviour could be objectively justified. For 
example, the Commission made short shrift of the argument that pending bilateral 
access issues between Clearstream Banking and the French CSD regarding French 
securities were not an objective justification for not supplying Euroclear with primary 
clearing and settlement services for registered shares. The Commission emphasised 
that it is a matter of principle that an abuse of a dominant position under Article 82 
does not cease to exist if the party committing the abuse may in turn itself be the 
subject of other potentially anti-competitive behaviour. Such a situation only paves 
the way to two separate competition law actions which certainly do not cancel each 
other out.57 
 
Finally, the Commission refrained from imposing a fine in this particular case. The 
Commission, inter alia, took into account the fact that there was a distinct lack of 
Community case-law or jurisprudence dealing with the competition analysis of 
clearing and settlement.58 Further, in light of the fact that there is a wide-ranging 
debate on clearing and settlement within the different European institutions in order to 
clarify the definition of the various roles played by the different protagonists in the 
clearing and settlement industry, the levying of a fine was deemed unsuitable. 
 
(iii) Indirect access inadequate and essential facilities 
 
Until Euroclear obtained access to CASCADE RS on 19 November 2001, it only had 
indirect access to Clearstream Banking’s clearing and settlement services for 
registered shares through a German commercial bank. Access to an issuer CSD, in 
this case Clearstream Banking, can be direct, as a member or a customer, or indirect, 
through an intermediary.59 If it is direct, the intermediary will have an account with 
Clearstream Banking. If it is indirect the customer (an intermediary) will have an 

                                                 
56 In a letter of 2001, Clearstream International stated that “Clearstream Banking was, and continues to 
be, strongly interested in setting up more links to CSDs or in improving existing links. This is in 
conformity with the demands and needs of our customers”. 
57 Clearstream argued, for example, that Euroclear’s requests for access to CASCADE RS were mere 
inquiries about which possibilities existed for direct access to settlement of registered share 
transactions with Clearstream Banking AG. 
58 For a discussion of the Commission’s fining policy see D. Geradin and D. Henry “The EC fining 
policy for violations of competition law: An empirical review of the Commission decisional practice 
and the Community courts’ judgments”, forthcoming in the European Competition Journal. 
59 Indirect access can take various forms:- through a local bank that is a member of the CSD; -through a 
global custodian that employs a local agent ; through an ICSD that has a direct or indirect access (e.g. 
via a local agent) to the CSD or through a CSD that has established a link with the CSD in the country 
of issue (Clearstream Banking). 
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account with a customer of Clearstream Banking, a local agent, that has in turn an 
account with Clearstream Banking. Whether indirect access can be regarded as an 
appropriate substitute to direct access to Clearstream Banking depends on the type of 
customer and on its requirements as a user, such as a requirement for as little delay as 
possible for clearing and settlement. For intermediaries wishing to provide their 
customers expedient and efficient settlement, indirect access does not act as a viable 
substitute as it entails various disadvantages. For example, indirect access leads to 
poorer deadlines, greater risk, increased costs, and leads to potential conflicts of 
interest. In relation to the latter problem, for example, for large intermediaries desiring 
clearing and settlement services, the engagement of a local agent bank as an 
intermediary may create potential conflicts of interest as the local agent bank may be 
a competitor in the downstream market as an intermediary. The intermediation of an 
actual or potential competitor has as a consequence that the intermediary is informed 
of the operation of the customer against which it is competing in the downstream 
market. As a result, direct access to Clearstream Banking’s primary clearing and 
settlement services, which represent an “essential facility”, was seen by the 
Commission as a pre-requisite for Euroclear to receive expedient and efficient 
clearing and settlement services. 
 
Against this background, it is interesting to note that the Commission refrained from 
making reference to the European Court of Justice’s Bronner judgment,60 which 
embodies the general test to assess refusals to supply and lays down three conditions 
for forcing facility owners to grant access: 
 
1) The refusal of access to a facility must be likely to prevent any competition at 

all on the applicant’s market, 
 
2) The access must be indispensable or essential for carrying out the applicant’s 

business, and 
 
3) The access must be denied without any objective justification, as may be 

demonstrated by arbitrary, discriminatory or predatory conduct or decision. 
 
Certainly, elements 2 and 3 of the test were satisfied in the Clearstream decision. 
Concerning element 2, the Commission expressly states that “the special 
characteristics of the clearing and settlement business make it indispensable for 
certain providers of secondary clearing and settlement, such as Euroclear, to have 
direct supply of the primary clearing and settlement services provided by the issuer-
CSDs (such as Clearstream Banking), in order to be able to compete efficiently in the 
supply of innovative cross-border trade in securities”.61 With regard to element 3, 

                                                 
60 Judgment of the European Court of Justice, Case C-7/97, Oscar Bronner v. Mediaprint, [1997] 
E.C.R. I-7791. 
61 Para. 300. The concept of indispensability is made up of two things: Firstly, it must not be possible 
for another entity to duplicate the relevant facility: there must be “no real or potential substitute”, 
Judgment of the European Court of First Instance, Case T-374/94, European Night Services, [1998] 
E.C.R. II-1341, para. 208 or see Notice on the application of the competition rules to access agreements 
in the telecommunications sector, (1998) O.J. C 265/2, para. 68 which states the facility must be one 
“[…] which cannot be replicated by any reasonable means”. 
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Clearstream Banking was unable to come up with any convincing objective 
justification for its refusal to supply.62 
 
It is element 1 which is the defining point, however, and explains the absence of any 
reference to the Bronner judgment. Despite the fact that Clearstream Banking refused 
to supply primary clearing and settlement services to Euroclear, bearing in mind that 
Euroclear competes with Clearstream Banking’s sister company, Clearstream 
Luxembourg on the downstream market for secondary clearing and settlement 
services, it did however provide other customers that were active on the market for 
secondary clearing and settlement services with primary clearing and settlement 
services, thereby discriminating against Euroclear. This would therefore suggest that 
that was sufficient competition on this downstream market for secondary clearing and 
settlement and therefore did not satisfy the strict condition whereby all competition on 
the downstream market must be eliminated. 
 
The fact that the application of the Bronner conditions were not triggered, therefore 
suggests that the Commission had to stray away from the test it generally employs in 
order to find an abusive refusal to supply under Article 82 and calls for a re-think of 
element 1 whereby instead of insisting on an elimination of all competition on a 
secondary market, a test of elimination of effective competition should be employed. 
This incoherence could have a detrimental impact on legal certainty, and thus dampen 
incentives to invest. Further, the failure to apply the Bronner test forcefully underlines 
the fact the clearing and settlement sector is crying out for a regulatory remedy to 
provide access to cross-border clearing and settlement services. Finally, it is of note 
that the finding of a refusal to supply in the Clearstream decision must be seen against 
the backdrop of what is trying to be achieved in the financial services sector. With the 
Commission anxious to expedite the completion of a single market in financial 
services, especially given that the deadline for its achievement will expire soon, it 
comes as no surprise that Clearstream Banking was found to have abusively refused to 
supply primary clearing and settlement services despite the Bronner conditions 
remaining unfulfilled. 
 
B. Quality of access to clearing and settlement 
 
Access, per se, may only be part of the problem, however. The post-trade arena in the 
financial services sector is made up of bodies, which perform similar functions and 
offer similar services. Providers of clearing and settlement may be CSDs, ICSDs or 
other intermediaries such as banks.63 In addition all of theses entities carry out an 
array of value added services such as translation and tax-handling.64 Some 

                                                 
62 See ibid. para. 91: “relevant justifications in this context could include an overriding difficulty of 
providing access to the requesting company, or the need for a facility owner which has undertaken 
investment aimed at the introduction of a new product or service to have sufficient time and 
opportunity to use the facility in order to place that new product or service on the market”.  
63 The main players active in the post-trade market are: agent banks/custodians (such as Citibank, Bank 
of New York, JP Morgan Chase etc), the ICSDs Clearstream banking Luxembourg and Euroclear 
Bank, CSDs such as Euroclear France, Monte Titoli, Clearstream Banking, common depositories such 
as Deutsche bank, HSBC etc and registrars such as Lloyds TSB etc.  
64 The European Central Securities Depositories Association (ECSDA) has highlighted that there is no 
consensus on what constitutes core services and what constitutes value-added services. For example, 
some services which are regarded as value added services in France and Germany belong to the 
statutory and obligatory tasks of a CSD in some markets such as in the Nordic countries. The ECSDA 
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custodians,65 for example, have cried foul that the entities within CSDs which offer 
intermediary and banking services, and thus compete with custodians, are given 
preferential access to the CSD’s core services in addition to the concern that 
Securities Settlement Systems may leverage their market power in relation to the 
provision of settlement services by forcing their users, upon the acquisition of a 
monopoly service, to purchase unwanted services in a market that remains 
contestable.66 Indeed, the incentive to engage in such practices is very real given the 
highly lucrative gains to be made from providing non-core services. The direct result 
of this differential treatment is that the custodians may be adversely affected in their 
ability to compete in the provision of non-core services. For example, in relation to 
banking services, there is the concern that there are preferential flows of information 
from the core element to those that offer these competitive services. In the provision 
of certain services, such as fails coverage,67 this information will make the CSD’s 
own banking services much more efficient and attractive to users.  
 
One way to resolve such problems appertaining to mixed-function systems is to 
require the separation of the commercial and utility functions in settlement through 
structural divestment. This approach would be consistent with that enforced in other 
network industries such as telecoms and energy. In the context of EC competition law, 
though Regulation 1/2003,68 for example, allows structural remedies to be imposed 
(Article 7 (1)) in Article 82 EC cases, a major difficulty manifests itself in knowing 
where to draw a line between the commercial and utility functions in settlement 
functions. Further, the massive cost of physical and legal separation on the part of 
CSDs and ICSDs would most likely be passed on to the consumer in the form of, for 
example foregone fee reductions.69 On the other hand, though the clearing and 
settlement sector may be complex, other utility sectors and network industries 

                                                                                                                                            
therefore regards accounting separation of core and value added services as unnecessary to address 
legitimate questions regarding non-discriminatory access and open competition. See European Central 
Securities Depositories Association, Response of the ECSDA to the Commission Consultation on 
Clearing and Settlement in the European Union, August 2004, p. 11. It is generally accepted, however, 
that value-added services include, apart from translation and tax handling, the reporting to clients on 
the positioning and status of settlement, the provision of securities lending etc, see A. Milne, 
“Competition and the Rationalisation of European Securities Clearing and Settlement”, July 2002, p. 
28.  
65 Custodians act as the interface between foreign investors and the local CSD as they are able to offer 
specialist expertise of the local market.  
66 There is also a danger of cross-subsidisation. Cross-subsidisation is defined by the Commission “[…] 
that an undertaking bears or allocates all or part of the costs of its activity in one geographic market or 
product market to its activity in another geographic or product market. Under certain circumstances, 
cross-subsidisation […] can distort competition and lead to competitors being beaten by offers which 
are possible not by efficiency (including economies of scope) and performance but by cross-subsidies”, 
see Commission Notice on the Application of the Competition rules in the Postal Sector, (1998) O.J. C 
39/2, point 3.1. 
67 Fails coverage services involves the short term lending of securities in order to fulfil an investment 
firm’s sell obligations when a previous transaction has failed to ensure fulfilment of back-to-back 
transactions, see S. Branch and M. Griffiths, “Competition Aspects of Clearing and Settlement: 
Learning the Lessons from the Regulated Industries”, Clifford Chance LLP, Summer 2005. Such 
services help investors to avoid failed transaction penalties, the cost of which represent an important 
part of the total costs of clearing and settlement, see the “Direct costs of clearing and settlement”, 
above note 11, section 8.2.2. 
68 Council Regulation 1/2003 of 16 December 2002 on the implementation of the rules on competition 
laid down in Articles 81 and 82 of the Treaty, (2003) O.J. L 1/1. 
69 Above note 64, p. 19. 
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characterised by network effects, economies of scale and high fixed costs have 
succumbed to the unbundling remedy.70 
 
Another question relating to the above is that of access pricing.71 Access given to 
clearing and settlement on unreasonable terms equates to not giving access at all. 
Reasonable access prices could be ensured through a regulatory measure 
incorporating (i) substantive rules imposing price ceilings reflecting costs on clearing 
and settlement providers or (ii) procedural rules requiring these providers to seek 
approval of tariff proposals from the regulator. Absent such regulatory remedies 
competition law can come into play to remedy any market failures. However, the use 
of competition law to fill any such a lacunae is often inadequate. Competition 
authorities often do not have the expertise and human resources to engage in complex 
pricing decisions. There is consequently a substantial risk of error which can have 
very serious consequences for those entities seeking access to clearing and settlement 
infrastructures. Given that the Commission tries to avoid such shortcomings and does 
not wish to act as a “price planner” in Article 82 EC cases it will invariably lay down 
that the access price must be “reasonable” and “non-discriminatory”.72 A recent 
solution pursued by the Commission is the institution of either experts who would 
determine the access price and then pass their recommendation on to the Commission 
for approval as was the case in the IMS case,73 or a “monitoring trustee” designated by 
the Commission from a list of persons handed over by the party concerned as was the 
case in the recent Microsoft decision. A trustee in such a case would be able to deal 
with any potential problems resulting from any conflicts in pricing issues. As some 
commentators have noted such an externalisation of a pricing decision would be 
usefully complemented by some form of Commission guidelines, however, in relation 
to price.74 
 
 
IV. Interoperability between CDSs or the Creation of a Single Clearing and 

Settlement Body in Europe 
 
Perhaps the answer to ensuring fair and non-discriminatory access to, and therefore 
efficient, clearing and settlement lies in either the creation of a single clearing and 
settlement system in Europe, based on the United States Depository Trust & Clearing 
Corporation (hereinafter, “DTCC”) or insisting on interoperability, as is the case in 
the telecoms sector for example, between CSDs allowing for the “reciprocal and 
seamless use of information between different systems”.75 The former solution is 
                                                 
70 See, for example, Directive 2003/55/EC of the European Parliament and of the Council Concerning 
common Rules for the Internal Market in Natural Gas and Repealing Directive 98/30/EC, (2003) O.J. L 
176/57 where it is stated that in the future electricity and gas generation must be operationally fully 
separated from transmission and distribution. 
71 For a full discussion of access pricing see D. Geradin and M. Kerf, Controlling Market Power in 
Telecommunications: Antitrust vs. Sector-specific Regulation, Oxford University Press, 2003. 
72 See Commission decision of 24 March 2004, Microsoft, not yet published in Official Journal but on 
Europa website. 
73 Judgment of the European Court of Justice, Case C-418/01, IMS Health GmbH & Co. OHG vs. NDC 
Health GmbH & Co. KG, not yet published. 
74 See D. Geradin, “Limiting the Scope of Article 82 of the EC Treaty: What can the EU learn from the 
U.S. Supreme Court’s Judgment in Trinko in the wake of Microsoft, IMS and Deutsche Telekom”, 
(2004) 41 C.M.L.R. 1447. 
75 See Deutsche Bank Research, “Clearing and Settlement in the EU: structures and policy options”, 
January 10, 2003, p. 23. 
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supported by, for example, the chairman of the London Stock Exchange, Don 
Cruickshank. He states that it is not possible to introduce effective competition into 
the clearing and settlement systems as the majority of services offered by the different 
clearing and settlement systems are not in effective competition with one another.76  
 
The move towards a unified single clearing and settlement body, which would be 
under an obligation to permit fair and non-discriminatory access to custodians and 
intermediaries etc, is not without its problems. Apart from legal obstacles standing in 
the path of such an evolution,77 the main players in the clearing and settlement process 
such as the two ICSDs, namely Clearstream Luxembourg and Euroclear, would not 
sanction such a development without outside assistance and no single CSD/ICSD 
would permit a move towards European consolidation led by other infrastructure 
providers.78 Further, there are fears in some industry quarters that the creation of a 
European DTCC through, for example, mergers between ICSDs and CSDs could have 
a detrimental impact on the efficiency of domestic clearing and settlement as a result 
of high-priced cross-border business.79 Using the US DTCC as a blueprint for the 
establishment of a single European Clearing and Settlement system must also be 
carefully assessed against the background against which the development of the US 
DTCC took place. In contrast to the position in Europe where a multitude of domestic 
markets are overseen by a web of authorities, the US constitutes a single domestic 
market under the supervision of a single authority. In addition, UCC Article 8 in the 
US has engendered a considerable level of harmonisation in the US,80 which can be 
contrasted with the situation in Europe where the panoply of Member State laws has 
proved a hindrance to efficient cross-border settlement. Individual settlement service 
providers, especially vertically integrated groups, such as Deutsche Börse, have 
fiercely resisted a merger towards a European DTCC which argue vigorously that 
organisational structure should be left to the marketplace. Besides, the structural 
pattern being pursued throughout the EU is one of increased vertical integration, 
allowing for economies of scope, which is pervasive and remains the industry 
standard.81 This is witnessed by the vertical silos throughout the EU such as in 
Germany where Deutsche Börse owns Cleartream and Eurex clearing and by Borsa 
Italiana’s recent acquisition of control of the Italian settlement service provider Monte 
Titoli. Finally, the high sunk costs involved in a swift move to a system replicating 
the one in place in the US further reinforces the improbability of achieving a single 
European CSD in the near future. 
 

                                                 
76 D. Cruickshank, Clearing and Settling European Securities: Where Competition Works (and where it 
doesn’t), European Harmonisation of Cross-Border Settlement Conference 21/22 March 2002. 
77 See the German Fourth Financial Market Promotion Act whereby the supervisory authority must be 
informed by anyone wishing to purchase a significant stake in the stock exchange’s operating 
company. The supervisory authority has the power to forbid the acquisition of a major stake. 
78 Above note 75, p. 21 
79 Ibid.  
80 UNIF. Commercial Code, Article 8 (amended 1994), 2C U.L.A. 58 (Supp. 2001). For an interesting 
discussion on UCC article 8 see R.A. Hakes, “UCC Article 8: Will the Indirect Holding of Securities 
Survive the Light of Day ?, 35 Loyola of Los Angeles Law Review 661. 
81 Although there is evidence of cross-border consolidation. See for example, the merger between 
London Clearing House (LCH) and its Paris counterpart Clearnet. This merger creates a situation 
whereby the United Kingdom, Ireland, France, the Netherlands and Belgium are served by one CCP 
and one CSD. This merger represents a major step forward in the integration of European capital 
market infrastructure. 
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Given the unlikely attainment of a single CSD in the years to come, one school of 
thought has put emphasis on achieving interoperability between CSDs, which means 
that there are “at a minimum” efficient electronic links between CSDs allowing for 
delivery versus payment settlement and permits users of one CSD to settle securities 
transactions in another CSD.82 This process involves a CSD acting as accountholder 
in the foreign CSD on behalf of its own accountholders. The upshot of such a system 
would be the creation of competition between CSDs as each CSD would vie to 
become the “favoured place” for holding and settling securities.83 The operation of 
this system requires, through a direct link, the establishment of “shadow securities” 
that reflect the original securities held in the foreign issuer CSD which in turn 
abrogates the need to employ local custodians when effecting cross-border 
transactions. Again, however, following this path is not without significant 
problems.84 For example, even under the “ideal” interoperability model, whereby 
local custodians are cut out of the equation, the foreign CSD will be registered as the 
holder of the original certificate in its account in the home CSD. The problem that 
ensues here is that there are difficulties for the share issuer concerning the 
identification of the actual owner of the “shadow security” in the foreign CSD, or 
when and how often the particular “shadow security” changes hands.85 
 
It is even questionable whether interoperability would reduce costs to end users as 
local custodians would still be required. The fact that the 60 links in existence 
between the different CSDs attract minimal business bears testimony to this. End-
users require the extensive range of services which local custodians are able to offer 
against a background of different legal and fiscal rules familiar to a local custodian.86 
Further, in order to achieve interoperability, there would have to be some agreement 
on standards, communication protocols and common operation methods which may 
take many years to bring about. In addition market participants have invested 
substantially in the creation of an efficient national clearing and settlement system. It 
is therefore no surprise that those active on the national markets may find the 
imposition of a consolidated platform difficult to swallow especially if there is no 
apparent advantage to be drawn for domestic arrangements.87 Finally, the creation of 
links betweens CSDs can represent a significant financial burden on CSDs, with each 
link costing between $100,000 and $400, 000 each in addition to the time it would 
take to get an efficient and expedient “linking” system up and running. 
 
The pursuit, therefore, of either policy is beset by diverse problems. It would seem, 
however, that market forces should determine the final structure of the clearing and 
settlement industry. Markets, not the regulators seem to be far better placed to decide 
upon the structure of the industry and the combination of consolidation and 
integration that best meets their needs. 
 
 

                                                 
82 See above note 76. 
83 See G. Niels, F. Barnes and R. Van Dijk., “Unclear and Unsettled: The Debate on Competition in the 
Clearing and Settlement of Securities Trades, (2003) 24 E.C.L.R. 637. 
84 For a good discussion of the problems inherent to insisting on interoperability between CSDs, see 
ibid. 
85 See above note 76. 
86 See above note 76. 
87 Above note 75, p. 19. 
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V. Conclusion 
 
This paper has focused on access to clearing and settlement of securities within the 
EU. In order to achieve this access the Commission, as in other industries 
characterised by natural monopoly features, has opted to pursue an approach 
involving both regulation and competition law to remedy perceived market failures. 
Given the current inefficiencies in cross-border clearing and settlement, it seems an 
opportune time to expedite the process of promulgating regulatory measures to 
facilitate access to clearing and settlement which are flexible enough to deal with a 
versatile and fast-moving sector. Such a development seems all the more apt given 
both the distinct lack of regulatory control in this sector and the Commission’s 
tortured appraisal of the Clearstream case. Indeed, the latter case demonstrates that 
competition law remedies are a complement and not a substitute for regulatory control 
of access to clearing and settlement.  Comprehensive access regulation is especially 
necessary in this fast-moving sector given that delays in remedies and proceedings are 
endemic to competition law enforcement. Conversely, competition law remedies 
remain necessary given the protracted process of promulgating regulatory measures at 
the political level. Further, as has been shown, the Commission should not be solely 
concerned with access, per se, but should also focus on the quality of the access that 
should be given. Business models commingling core and value-added services 
certainly provide an incentive to engage in anti-competitive behaviour, a fear which 
can be allayed through insisting on remedies such as structural separation, a remedy 
common in both the utilities sector and in the field of network industries. Similarly, 
access pricing is a crucial issue not to be neglected.  Finally, the debate on whether 
there should be a single clearing and settlement system in the EU or whether a system 
of interoperability between CSDs should be employed provides food for thought. 
Either system could significantly facilitate access to clearing and settlement in the EU. 
The one thing that is sure in the current climate is that the muddy waters of clearing 
and settlement in the EU are still far from being clear. 
 
 
 
 
 
 
 


