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I. INTRODUCTION AND SUMMARY 

In a recent report commissioned by Endesa (the “Endesa report” hereinafter),2 a group 

of economic professors and scholars have presented what in their opinion are “consensus views 

in academia”3 on: (a) the impact of national gas-electricity mergers for the development of a 

Single Market for electricity in Europe; (b) the assessment of remedies in mergers involving 

electricity companies; and (c) the proposed acquisition of Endesa by Gas Natural. As 

academics and scholars who specialize in industrial economics, including the study of energy 

markets, we respectfully disagree that the Endesa report reflects a consensus view. 

Let us begin the summarizing the conclusions reached by the authors of the Endesa 

report: 

1. On the impact of gas-electricity mergers for the development of the Single European 
Electricity Market. The authors of the Endesa report believe that: (a) national gas-
electricity mergers create dual-fuel barriers to entry by foreign utilities; (b) gas-
electricity conglomerates have a lower incentive to grow beyond their borders; and (c) 
the clearance of anti-competitive mergers will give raise to disputes among Member 
States concerning the goal of the Single Market for electricity in Europe. 

2. On the assessment of remedies in mergers involving electricity companies. The authors 
of the Endesa report conclude: (a) merger control in electricity markets should be “more 
cautious and stringent than in other sectors”,4 as electricity mergers may easily result in 
higher prices for consumers and are unlikely to produce significant efficiencies; (b) the 
use of merger remedies in electricity mergers is a “risky game”; and it is preferable 
“being wrong in prohibiting a merger or imposing severe pro-competitive remedies 
rather than to take the risk of being wrong in clearing a merger with possibly ineffective 
remedies”.5 

3. On the competitive impact of the proposed acquisition of Endesa by Gas Natural. The 
authors of the Endesa report say that the proposed transaction would remove an 
effective and growing competitor from the Spanish wholesale electricity market; 
eliminates a strong and effective (dual fuel) competitor in the Spanish retail electricity 

                                                 
2 Barquín et al. Brief academic opinion of economic professors and scholars on the project of acquisition of 

Endesa by Gas Natural, October 28th, 2005. (Endesa Report) 
3 Ibid., page 1. 
4 Ibid.. 
5 Ibid., page 12. 
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market; and may have nefarious vertical effects on the Spanish wholesale electricity and 
gas markets. 

The authors of the Endesa report recommend that “the pro-competitive and anti-

competitive effects of the proposed Gas Natural-Endesa merger be accurately and thoroughly 

assessed … according to established antitrust standards”.6   

We have been asked by Gas Natural to consider the claims made in the Endesa report so 

as to assess their validity in light of existing economic theory and evidence taking into account 

the characteristics of the markets where Endesa and Gas Natural compete. Like the authors of 

the Endesa report, we too counsel that the competition authorities assess the pro-competitive 

and anti-competitive effects of this transaction accurately and thoroughly according to the 

appropriate standards. Indeed, we have no doubt that this is precisely what the Spanish 

competition authorities or DG COMP, depending on which jurisdiction is called to review the 

case, will do in due course.  

However, we disagree with what the Endesa report denotes as “consensus views” in 

academia regarding (a) the impact of national gas-electricity mergers for the development of a 

Single Market for electricity in Europe; (b) the assessment of remedies in mergers involving 

electricity companies; and (c) the proposed acquisition of Endesa by Gas Natural. The reasons 

that justify our position are set out in more detail in the remainder of this paper and can be 

summarized as follows: 

1. On the impact of gas-electricity mergers for the development of the Single European 
Electricity Market. (Section II below.) In contrast with the claims made in the Endesa 
report, 

•  First, there is no presumption in economics against the merger of large gas and 
electricity companies. Economic theory and evidence do not justify claims 
suggesting that the combination of two large companies is necessarily bad for 
consumer welfare.7 Furthermore, economists view with suspicion claims suggesting 

                                                 
6 Ibid., page 9. 
7 See, among many others, O. Williamson, “Economies as an Antitrust Defense: The Welfare Tradeoffs”, 

American Economic Review, 1968, reprinted in Competition Policy International, 2005, David Spector, 
“Horizontal Mergers, Entry, and Efficiency Defenses”, published in the International Journal of Industrial 
Organization, 2003, and A. Jorge Padilla, “Efficiencies in Horizontal Mergers: Williamson Revisited” in W. D. 
Collins (ed.), Issues in Competition Law and Policy, American Bar Association, forthcoming 2006. 
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that mergers between companies producing and commercializing products that are 
largely complementary (such as gas and electricity) are anti-competitive.8  

•  Second, the evidence suggests that in Europe the so-called national champions in 
electricity and gas have been actively growing their businesses beyond their borders. 
For example, E.On (a German gas-electricity incumbent), which according to the 
Endesa report stopped investing abroad after its merger with Ruhrgas, has just 
entered the Italian energy market.9  Focusing on Spain, Enel (the Italian electricity 
incumbent with a significant position in the gas industry in Italy) controls Viesgo—
active in electricity distribution, generation, and supply— and EDP (the Portuguese 
dominant electricity player) controls Hidrocantábrico—which is active both in 
electricity and gas.  

•  Third. A merger control policy based on economic principles does not, as the 
authors of the Endesa report suggest, take into account the implications of the 
merger on the relationships between Member States or for their ability to pursue 
wider policy goals. Furthermore, as noted by the UK Department of Trade and 
Industry, “Mergers are subject primarily to a competition test - not one based on the 
nationality of the purchaser”.10 

2. On the assessment of remedies in mergers involving electricity companies. (Section III 
below.) In contrast with the claims made in the Endesa report,  

•  First, there is no presumption in economics against mergers in the electricity 
industry. On the one hand, their price effects need not be higher than those in other 
sectors of the economy. On the other, there is substantial evidence on the existence 

                                                 
8 See, among many others, OECD Roundtable on Portfolio Effects in Conglomerate Mergers, October 12th, 2001; 

David S. Evans and Michael Salinger, “Competition Thinking at the European Commission: Lessons from the 
Aborted GE-Honeywell Merger”, George Mason Law Review, 2002; A. Jorge Padilla, “The ‘Efficiency Offense 
Doctrine’ in European Merger Control”, in W. Rowley (ed.) International Merger Control: Prescription for 
Convergence, International Bar Association, 2002; Charles A. James, “Antitrust in the Early 21st Century: Core 
Values and Convergence”, U.S. Department of Justice, 2002; and RBB Economics, The Efficiency-Enhancing 
Effects of Non-Horizontal Mergers, DG Enterprise, 2005. 

9 “For E.ON, the Livorno power plant is the first project in Italian power generation.” Take over NRE Energie by 
E.ON Benelux legally closed, 15 September 2005, available at  See E.ON to Build Modern Gas-fired Power 
Plant in Italy, 31st October 2005, available at http://www.eon.com/en/presse/news-
show.do;jsessionid=C9F3996BE0C449C83C8D945573EC9631.1?id=7319&back=%2fen%2findex.jsp. (Visited 
on November 4th, 2005).  

10 Department of Trade and Industry, Energy: mergers and company structures, March 2004, available at 
http://www.dti.gov.uk/energy/domestic_markets/mergers_structures/index.shtml.  
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of economies of scale and scope in the regulated and non-regulated activities of the 
gas and electricity industries.11  

•  Second, there is no reason to adopt a bias against the adoption of remedies in 
electricity mergers.12 In fact, it may be easier to devise and implement appropriate 
merger remedies in the gas and electricity sectors: (a) structural remedies, such as 
the divestiture of plants are easy to identify and implement; (b) behavioral remedies 
are also more likely to be effective than in other sectors, given that the gas and 
electricity industries are constantly under the supervision of sector-specific 
regulators with the know how required to police those remedies. 

3. On the competitive impact of the proposed acquisition of Endesa by Gas Natural. 
(Section IV below.) In contrast with the claims made in the Endesa report, 

•  First, we are not aware of any academic study, other than the Endesa report, that has 
contemplated the competitive effects of this transaction thus far. It is therefore 
somewhat adventurous to speak of an “academic consensus” on this matter. 

•  Second, the analysis presented in the Endesa report misses a number of key facts 
and contains some factual errors. Although the purpose of our paper is not the 
detailed analysis of the competitive effects of the proposed transaction, we note that 
some of the facts of the industries concerned suggest that this transaction may open 
the door to a restructuring of the electricity and gas industries in Spain, which 
benefits consumers in both the short run and the long run. For example, in the 
electricity sector, the divestiture of some of the generation assets of the merged 
entity could be used either to consolidate a third player in the industry or to create a 
de novo competitor. In the gas sector, the proposed asset transfers could consolidate 
the position of Iberdrola or a third party as a dual fuel competitor to Gas Natural.  

The views expressed in the Endesa report are the perfectly legitimate opinions of some 

reputed academics, but do not represent the consensus view of the academia as they are 

characterized. The academic consensus with regard to merger control is, we believe, that any 

proposed concentration should be considered on its merits, taking into account the nature of the 

                                                 
11 See Ofgem, National Grid Transco – Potential sale of gas distribution network businesses, Final Impact 

Assessment, November 2004 255/04. See also Jay G. Martin “Mergers and Other Corporate Combinations in the 
Natural Gas and Electricity Industries”, Energy and Mineral Law Foundation, February 14th, 2002. 

12 In 2001, Professor François Lévêque reviewed the use of remedies in electricity mergers in Europe and 
concluded that of the 13 electricity mergers reviewed by the European competition authorities, all were 
approved with remedies. He said: “remedies are clearly a way for firms and competition commissions to avoid 
merger refusals”. See François Lévêque, “A Preliminary Assessment of Merger Remedies in the EU electricity 
Sector”, M&A in the European Electricity Sector, Symposium organized in Paris, Ecole de Mines, October 4th 
2001. 
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transaction and the characteristics of the markets where the merging parties operate. The 

transaction should be cleared if, once the competition authorities have had the opportunity to 

review the facts of the case and properly considered the remedies offered by the parties,13 they 

conclude that the net effect of the transaction on consumer welfare is positive.14 Or, in other 

words, a proposed concentration should be approved unless it significantly lessens competition 

in the affected markets.  This is precisely the test embodied in the Spanish and EC merger 

regulations. According to the Spanish Ley de Defensa de la Competencia, a concentration will 

be prohibited if it “can hinder the maintenance of effective competition on the market”.15 

Likewise, a merger will be prohibited under the EC Merger Regulation if it “significantly 

impede[s] effective competition, in the common market or in a substantial part of it, in 

particular as a result of the creation or strengthening of a dominant position”.16 It is well 

accepted that it is burden of the competition authorities to demonstrate that a merger should be 

blocked.17 The proposed acquisition of Endesa by Gas Natural, like any other transaction, 

should be assessed under this standard, which is firmly grounded in economics. There is no 

justification in economics for choosing a different standard for this transaction.   

II. THE IMPACT OF GAS-ELECTRICITY MERGERS FOR THE SINGLE 

EUROPEAN ELECTRICITY MARKET 

The authors of the Endesa report say that the Gas Natural-Endesa merger will have 

adverse effects on the building of the European energy market. This is because in their opinion 

(a) “the leading electricity and gas incumbent companies would instantly become dual fuel 

                                                 
13 See Case T-87/05, EDP v Commission, 21 September 2005, where the Court of First Instance made it clear that 

it is incumbent upon the Commission to review in detail the remedies proposed by the parties and their effects 
on the affected markets prior to concluding that the merger is anti-competitive. 

14 See supra note 7. 
15 Ley 16/1989 de Defensa de la Competencia, Art. 16. 
16 Council Regulation No 139/2004 on the control of concentrations between undertakings, Art. 2 (3). 
17 See, for example, the judgments of the Court of First Instance in Case T-342/99, Airtours plc v Commission, 

2002 ECR II-2585, Case T-310/01, Schneider Electric v Commission, 2002 ECR II-4071, Case T-5/02, Tetra 
Laval v Commission, 2002 ECR II-4381, and Case T-87/05, EDP v Commission, 21 September 2005. See also 
Case C-12/03 P, Tetra Laval v Commission, Judgment of the European Court of Justice of February 15th, 2005, 
not yet published in the ECR. 
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operators before any other existing or potential competitor have a chance to do so”,18 (b) 

“[o]nce each country is dominated by a national giant that integrates gas and electricity, it will 

be rare to find these champions engaging in cross-border competition”,19 and (c) “the clearance 

of anti-competitive mergers may signal a national defection in cooperating in the EU game for 

the building of the European internal energy market”.20  

We will not comment on the last of the three arguments: it presupposes that the merger 

is anti-competitive, which needs to be demonstrated after an in-depth investigation; it is also 

speculative and has nothing to do with mainstream economic analysis. It is important to note 

that, in contrast to what the Endesa report suggests: (a) a merger control policy based on 

economic principles does not take into account the nationality of the merging parties, or the 

implications of the merger on the relationships between Member States or for their ability to 

pursue wider policy goals; and (b) the proposed transaction does not necessarily have a 

negative impact on the development of the Single European electricity market in Europe; it will 

only do so if it is found to be anti-competitive, which requires a proper analysis. 

Concerning the first argument, we have two comments.  

First, the proposed concentration will not give rise to a first mover advantage in the 

provision of dual fuel services to consumers. As of today, all major Spanish electricity 

suppliers have dual fuel offerings available for their customers.21 Furthermore, all Spanish 

electricity companies, with the exception of Endesa, have secured access to gas. For example, 

Iberdrola has invested heavily in gas infrastructure, building LNG plants in Puerto de Bilbao 

and Sagunto, and taking a 12% stake in Medgaz, which will give it preferential access to the 

                                                 
18 Endesa Report, supra note 2, at page 7. 
19 Ibid. 
20 Ibid,. at page 9. 
21 See, the following websites with information on the gas-electricity offerings for residential companies of the 

main energy operators in Spain: Endesa 
(http://canalcomercial.endesaonline.com/Canal_Comercial/portada.asp?url=/Canal_Comercial/Hogares/default1.
asp&), Gas Natural (http://portal.gasnatural.com/servlet/ContentServer?gnpage=1-0-2&centralassetname=1-0-
BloqueHTML-1101), Hidrocantábrico 
(http://www.hcenergia.com/index.asp?MP=4&MS=206&MT=0&resolucion=1024*768), Iberdrola 
(http://www.iberdrola.es/ovc/html/clientes/es/motor/index.html) and Unión FENOSA 
(http://www.unionfenosa.es/ShowContent.do?contenido=COM_01_01_01). (Visited on November 4th, 2005). 
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new gaseoduct between Algeria and Spain, to be completed in 2007 with an expected capacity 

of 8 bcm.22 Unión Fenosa has signed a 25-year agreement with the Egyptian gas company, 

EGAS, to acquire 4 bcm per year, and is building a LNG plant in Damietta (Egypt) with an 

initial capacity of 6.8 bcm/year (approximately 28% of the total gas consumed in Spain in 

2003).23  

Second, we fail to understand why the authors of the Endesa report believe that entry by 

foreign electricity and gas operators into the Spanish energy market would be easier if the 

proposed concentration is blocked. Their theory seems to be that absent the merger (1) a 

foreign electricity company could buy gas from Gas Natural to generate electricity and then 

Gas Natural would use that generation to offer dual fuel services,24 and (2) a foreign gas 

company could sell gas to Endesa to be used in its CCGT plants and then cooperate with 

Endesa in the resell market to sell dual fuel offer services.25 This theory is speculative and 

inconsistent with the facts. Gas Natural has not joined forces with foreign electricity companies 

to offer dual services in Spain; on the contrary, it has developed and continues to develop its 

own generation capacity. Likewise, as far as we are aware, Endesa has not partnered with a 

foreign gas supplier to commercialize gas and electricity bundles.  

As regards the incentives to invest in foreign markets of the so-called national 

champions, the available evidence shows, that in contrast to what is said in the Endesa report, 

these companies tend to be active outside their national markets. E.On—the German gas-

electricity company mentioned in the Endesa report—provides a good illustration. Since 2002, 

when it merged with Ruhrgas, E.On has consolidated its position in the UK energy market 

acquiring TXU's retail business and other assets in October 2002,26 Midlands Electricity in 

                                                 
22 Iberdrola, Invertimos en gas, available at . 

http://www.iberdrola.com/webcorp/wcorp/es/index.html?ruta=/webcorp/gc/es/html/corporativos/nacional.html&
s=3,3,1,-1,-1,-1. (Visited on November 4th, 2005). 

23 Unión Fenosa, Gas commences gas supplies from Egypt. 
http://www.unionfenosa.es/htdocs/EN/notas_prensa/270105.htm. (Visited on November 4th, 2005). 

24 Endesa Report, supra note 2, at page 6. 
25 Ibid., at page 7 
26 See E.On UK, History, available at http://www.eon-uk.com/content/about/history.aspx?MenuId=25. (Visited on 

November 4th, 2005). 
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January 2004,27 and Caledonia Oil and Gas Limited (COGL) in 2005.28 More recently, E.On 

has expanded in the Benelux with the acquisition of NRE Energie.29 And, perhaps more 

importantly, has entered the Italian market, where it had no presence so far.30 According to Dr. 

Wulf H. Bernotat, Chairman of the E.On Board of Management:  

With this project, we will be able to gain access to the Italian power market, 
offering interesting generation and sales perspectives. Thanks to the gas supplies 
delivered by our Group company E.ON Ruhrgas, we will moreover be able to 
benefit from synergy effects within our Group. 31 

In other words, according to Dr. Bernotat, entry into Italian generation is facilitated by 

possession of gas assets. E.On’s incentive and ability to penetrate foreign markets populated 

with strong national competitors does not seem to have been undermined by the merger with 

Ruhrgas, rather the opposite. And E.On is not an exception. Centrica (the largest gas-electricity 

company in the UK) has declared its willingness to acquire the assets of Endesa that are 

divested by Gas Natural post merger.32 

III. THE ASSESSMENT OF REMEDIES IN ELECTRICITY MERGERS 

The Endesa report states that, although EC competition law and the competition laws of 

the Member States empower competition authorities to authorize a merger subject to 

conditions, this power should be managed with caution to avoid accepting ineffective remedies. 

The arguments put forward are well known, and refer to (a) the existence of asymmetries of 

information between the relevant authority and the merging parties in connection with the 

validity of the commitments offered by the latter, (b) the possibility that the remedies generate 

                                                 
27 Ibid.  
28 See E.ON Acquires UK Gas Production Company, 26 September 2005, available at 

http://www.eon.com/en/investoren/news-show-news.do?id=7288. (Visited on November 4th, 2005). 
29 See Take over NRE Energie by E.ON Benelux legally closed, 15 September 2005, available at http://www.eon-

energie.com/frameset_reloader_homepage.phtml?top=Ressources/frame_head_eng.jsp&bottom=http%3A//ww
w.eon-energie.com/frameset_english/press_eng/press_press-
release_eng/pm_neu_eng/press_detail_neu_eng.php%3Fpress_id%3D23343. (Visited on November 4th, 2005). 

30 See supra note 9. 
31 Ibid. 
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competition problems of their own (e.g., collusion), and (c) the difficulty of designing 

appropriate remedies when the evolution of the market is uncertain.  

These problems should no doubt be kept in mind when considering the remedies offered 

by the parties in a transaction which otherwise would be deemed anti-competitive, but they 

have not prevented the National Competition Authorities and the European Commission from 

adopting more and more frequently in recent years decisions in which concentrations are 

approved subject to certain remedies.33 Furthermore, there is no apparent reason, and the 

Endesa report provides none, why the difficulties in designing and implementing remedies 

would be of greater importance when an electricity or a gas-electricity merger is involved. 

Commitments can be distinguished between structural remedies, which involve the 

divestiture of assets, and behavioral remedies, when the proposing parties accept certain 

restrictions on their commercial behavior. The problems with the implementation of 

commitments are different in the two cases. 

Past experience indicates that structural remedies only work if: 

A. The divested assets constitute a “viable business” on their own. The notion of “viable 
business” is usually associated with the divestiture of an entire line of business, which 
can be run with independence from the other operations of the company. Indeed, the 
Commission’s Notice on remedies emphasises that  

(t)he divested activities must consist of a viable business that, if operated by a 
suitable purchaser, can compete effectively with the merged entity on a lasting 
basis. Normally a viable business is an existing one that can operate on a stand-
alone basis, which means independently of the merging parties as regards the 

                                                                                                                                                           
32 See Cinco Días, “La británica Centrica quiere participar en la posible venta de activos de Endesa”, November 

3rd, 2005. 
33 In 1997 4.2% of the total cases notified to DG COMP were approved subject to the adoption of remedies. All 

those cases were decided after an in-depth investigation, i.e., in phase II of the EC merger control process. In 
2003 remedies were used in 8% of the cases notified to DG COMP, and notably 5.2% of those cases were 
approved in phase I. For details see: Massimo Motta, Michele Polo and Helder Vasconcelos, Merger Remedies 
in the EU: an Overview, in Leveque F., Shelanski H. (eds.) Merger Remedies in American and European 
Competition Law, Edward Elgar, 2003. 
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supply of input materials or other forms of cooperation other than during a 
transitory period.34 (Emphasis in the original) 

The alternative of divesting a mix of activities (the so called mix-and-match approach) 

is viewed as a less desirable solution:  

a divestiture consisting of a combination of certain assets from both the 
purchaser and the target may create additional risks as to the viability and 
efficiency of the resulting business. It will, therefore, be assessed with great 
care.35  

This cautious attitude of the Commission is supported also by the American experience: 

the study on the effectiveness of mandated divestitures conducted by the Federal Trade 

Commission in the United States reveals that the likelihood of successful entry post 

merger is much higher when an entire ongoing business is divested, whereas entry is 

significantly more problematic in case of divestiture of selected assets.36 

B. The buyer is qualified to operate those assets successfully. A structural remedy 
involving a viable business may still not work as initially expected if managing the 
divested assets required specific and idiosyncratic know how. In that case, the identity 
of the buyer of the divested business is key. 

If we look at the electricity industry, these two conditions do not appear to be 

particularly problematic. In electricity generation, for example, each plant is by and large a 

viable business and there are numerous companies with the know-how required to operate a 

plant effectively. Likewise, in the gas industry, the divestiture of long-term provision contracts 

(the equivalent of capacity in the gas industry) offers a straightforward solution to potential 

horizontal and vertical concerns. In short, we cannot see why structural commitments offered in 

electricity or gas-electricity mergers should be harder to identify and implement than in 

mergers involving other sectors of the economy. In fact, it would seem, for the reasons just 

                                                 
34 Notice on remedies acceptable under Council Regulation (EEC) No 064/89 and under Commission Regulation 

(EC) No 447/98. (2001/C 68/03), § 14. 
35 Ibid., § 18. 
36 See R. Parker and David Balto, “The Evolving Approach to Merger Remedies”, Antitrust Report, FTC, 2000. 
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made, that these remedies may constitute a more credible option in gas and electricity than in 

other industries. 

Let us now consider the difficulties typically encountered by the competition authorities 

in the implementation of behavioral remedies. To be precise, let us focus on a particular type of 

behavioral remedy that is commonly used in mergers in network industries, such as gas and 

electricity: access commitments, e.g., the interconnection of networks or the provision of 

essential inputs. This type of remedy is complex because (a) identifying the proper access 

prices is difficult, and (b) it is crucial to monitor the behavior of the merged entity to verify that 

the commitments are respected. In the case of electricity, these two problems seem to be less of 

a concern than in other industries. Electricity and gas are under the constant scrutiny of sector-

specific regulators with the expertise to advise the competition authority on technical issues 

(e.g., access price and technical conditions). These regulators have the know-how and the 

resources to monitor the behavior of the merged entity, and can therefore supervise the 

commitments offered by the merged entity and accepted by the authorities efficiently. 

In summary, while commitments are not the passé-par-tout solution to merger control 

and may present several problems of implementation, many mergers are approved every year 

subject to conditions. This is also true in the case of the electricity industry.37 Moreover, 

applying remedies to electricity and gas-electricity mergers seem to present less problems that 

in other cases. We conclude that the general claim of the Endesa report of a parsimonious use 

of commitments in electricity mergers is not grounded on convincing arguments.  

IV. THE ECONOMIC IMPACT OF THE PROPOSED ACQUISITION OF ENDESA BY 

GAS NATURAL 

As noted above, the goal of this brief paper is not to provide a detailed analysis of the 

competitive effects of the proposed acquisition of Endesa by Gas Natural. Our objective is 

much more limited. We defend that this transaction should be analyzed on its merits, taking 

into account the characteristics of the markets where the merging parties operate and the 

remedies offered by Gas Natural. The merger should be approved or blocked only after an in-

                                                 
37 See supra note 12.  
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depth investigation of its pro-competitive and anti-competitive effects. And it will be the 

burden of the competition authorities to show that the merger has to be blocked. There is no 

academic consensus against mergers involving national gas and electricity companies. It all 

depends on the facts of the case.  

Although the Endesa report broadly agrees with this recommendation,38 it appears to 

suggest that the anti-competitive implications of this deal are likely to offset its potential 

efficiency gains. There is no evidence in the report in support of that conclusion.  

•  First, there is no estimate in the Endesa report of the likely efficiencies resulting 
from the merger. These may take several forms: reduction in fixed costs, economies 
of scale in the procurement of gas, economies of scope in the management of the 
gas and electricity networks as well as in the management of commodity risk, and 
demand-side efficiencies related to the development of new product offerings in the 
electricity and gas supply markets. 

•  Second, some of the alleged anti-competitive effects of the merger are based on 
incorrect facts and presumptions. For example, as regards electricity generation, the 
Endesa report misses that the installed generation capacity in Spain will grow from 
51,390 MW in 2005 to 63,628 MW in 2008, i.e., approximately 24%, whereas peak 
demand will grow approximately 17%. This increase in the reserve margin implies a 
reduction in market power and may mitigate any potential anti-competitive effect of 
the merger. The Endesa report also assumes that any assets divested to resolve 
potential competition concerns will be sold to the largest competitor of the merged 
entity. But, as far as we are aware, that assumption is incorrect since Gas Natural 
has not excluded other alternatives. Finally, the Endesa report relies on the 
Commission’s decision to prohibit the merger of EdP and GdP39 to illustrate the 
potential anti-competitive effects of the Gas Natural-Endesa transaction. But the two 
transactions are very different: both Endesa and Gas Natural face competition from 
other established players while EdP and GdP were quasi-monopolists in theirs. And 
the EdP and GdP transaction was only blocked after a careful analysis of the 
remedies proposed by the parties.40 

•  Third, there is no attempt to balance the alleged anti-competitive effects of the 
merger with its efficiency effects.   

                                                 
38 Endesa Report, supra note 2, at pages 9, 16 and 20.  
39 Case M.3440, ENI/EdP/GdP, December 9th 2004.  
40 Case T-87/05, EDP v Commission, 21 September 2005.  
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