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In addition to the regulatory
and liability implications of a
dawn raid, in-house counsel
need to understand and help
control the potentially negative
impact on the business, 
personal and corporate 
reputations, share price and
staff morale. Mathew HEIM
sets out some practical 
guidance.

3333

Dawn raids are some of the most disturbing and
destructive events associated with antitrust inves-
tigations. The commercial implications and the
financial exposure resulting from dawn raids are
manifold. In an era of hypersensitivity to corpo-
rate governance, it is essential that a company’s
senior management deal effectively with such
raids, as they will be judged on how the company
copes with the unfolding crisis. 

The regulatory aspects of dawn raids are well
known. The ever-growing numbers of antitrust
enforcers across the globe are displaying im-
pressive levels of inter-agency co-operation.
They are also beginning to squeeze companies
by tightening the regulatory framework, with
increasing jurisdictions applying criminal sanc-
tions for corporate officers and increasing fine
levels. At the EU level, the European Commis-
sion has recently increased the number of offi-
cials in its cartel unit, issued an Immunities No-Ill
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tice (OJ C45, 1.02.02, p3-5) and in-
creased its investigative powers, no-
tably to search private homes and to
question staff and corporate repre-
sentatives (under Regulation 1/2003
which comes into force on 1 May
2004 (see OJ L1, 04.01.03, p 1-25,
paras 19 to 21)).

This article sets out some commer-
cial considerations going beyond the
legal implications when the en-
forcers come knocking. In particu-
lar, it considers:

• The commercial impact of dawn
raids.

• The role of in-house counsel.

• The action that should be taken
when a dawn raid occurs. 

Commercial impact
A dawn raid may affect a company in
the following ways:

• The very fact that a dawn raid oc-
curs will invariably drive down share
price, especially if there are rumours
of likely sanctions or changes of se-
nior management. If a company is in
a weak position the impact can be
disastrous.

• The wider impact on
reputation is considerable.
Investors’ confidence is
dented and aspersions fre-
quently cast about the abil-
ity of the board to run the
company effectively, creat-
ing further uncertainty
about the stability of the
company. 

• Commercial partners
may wish to reassess their
relations with the company
and procurement contracts
may be at risk. Further, if the regula-
tor ultimately finds that a particular
commercial pricing practice must
cease, such as discounting or rebates,

whole commercial strategies may
have to be reassessed.

• Employees often feel under threat
and in the dark about the effect of an
investigation on jobs, affecting
morale and productivity. In-fighting
at senior management level may oc-
cur as blame is levelled or corporate
officers seek to use the dawn raid as
an opportunity to score points.

• Customers often feel cheated and
will seek to gain advantages from the
situation. At worst they may com-
plain to regulators or consider dam-
ages actions. At best they may grill a
hapless client handler. Consumers,
mainly through consumer associa-
tions, may also be urged to boycott
relevant products. 

Not every dawn raid will provoke all
of the above reactions. The ap-
proach to managing the dawn raid
crisis depends on the particular situ-
ation of the company, its financial
health, the reputation of the board,
shareholder and corporate struc-
tures and so on. What should be
clear, however, is that the commer-
cial imperatives arising out of dawn
raids go far beyond the legal impact
of an investigation and these need to

be addressed if lasting damage
is to be prevented.

Role of in-house counsel
In being responsible for dealing
with the raid, in-house counsel
will not be limited to dealing
with the strictly legal issues. To
protect the interests of the com-
pany, in-house counsel must also
factor communications issues
into the legal strategy. This in
turn requires the involvement of
the responsible corporate offi-
cers, such as media relations and
investor relations directors, gov-

ernment affairs and/or internal affairs
directors. Different objectives may
create tensions over priorities, and
“turf wars” may even be possible. It is

a considerable challenge to ensure
that the corporate officers work as a
team. This is especially true if the in-
house counsel is seeking to negotiate
leniency or immunity with the regula-
tor at the same time. It is also impor-
tant to bear in mind corporate imper-
atives in the legal strategy, as
competitors may seek to identify from
public statements whether the com-
pany has sought to apply for immu-
nity from the regulator. 

It is fair to say that many lawyers go
into “commando mode” during dawn
raids, which tends to create a greater
sense of secrecy and panic among em-
ployees and frustration among man-
agers than is necessary. In-house and
external counsel should be aware that
they can set the tone for the raid and
that their behaviour can have a last-
ing impact on the company.

Action to be taken 
The main focus of communications
during a dawn raid is simple: regain
control of the crisis and ensure that
business is affected as little as possible
throughout the investigation. To en-
sure that this occurs, action should be
taken in relation to: 

• Internal communications.

• Customer relations.

• Investor relations.

• Media relations.

(For practical tips on how to prepare
for and respond to a dawn raid, see
Checklist: dealing with a dawn raid.)

Internal communications. In terms of
crisis management, it is vital to ad-
dress the needs of staff and ensure
that senior management is seen to be
dealing effectively with the raid. The
aim is to inform those who need to
know about the investigation and to
reassure and contain speculation
among those who do not.
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The PLCGlobal Counsel Competition Law Handbook 2002/03 (www.practicallaw.com/ com-
phandbook) contains cross-border chapters addressing key issues in the international
competition arena, including dawn raids, while the country Q&A give a broad overview of
current competition legislation in 22 jurisdictions. The 2003/04 edition is coming soon.

Essential 
background



GLOBAL COUNSEL • JULY/AUGUST 2003 • www.practicallaw.com/global

• Management. In the event of a
dawn raid, two principles come into
play:

- the first is to ensure that manage-
ment can do its job, that is, direct
operations. This means placing
management in a position to ad-
dress staff concerns and focus their
teams back to work. Confident and
firm guidance from senior manage-
ment is therefore key; 

- the second is to address the issues
all managers ask, for instance, how
secure is the company’s or the indi-
vidual manager’s future? Will the
raid or damaged reputation affect
the manager’s ability to fulfil his or
her tasks? Will the company’s ethics
reflect that of the manager? In-
house counsel need to ensure that
there is unity among management,
regardless of the final outcome. 

In-house counsel’s task is especially
difficult, as those managers poten-
tially implicated in the investigation
may be tempted to act against the
interests of the company, their col-
leagues or even themselves. This can
be delicate where potential discipli-
nary, or indeed criminal, proceed-
ings are applicable.

• Employees. Employee communi-
cations plays a vital role in keeping
the company productive. Employees
will have concerns about the impact
of the investigation on job security
and work environment. Manage-
ment must acknowledge that em-
ployees need reassurance, even if
management cannot say what em-
ployees want to hear. Regular com-
munications are essential in order to
keep people focused on the job at
hand. Directing queries from em-
ployees to a central point is also ad-
visable, in order to gauge the level of
concern and retain some control of
the “rumour mill”. 

• Corporate representatives. In the
context of a dawn raid, “corporate
representatives” are either formally
responsible for speaking on behalf
of the company (media relations, in-
vestor relations, external relations
and so on) or those who interact on a
daily basis with customers, con-

sumers or regulators. The legal team
rightly tends to be concerned about
too much being said by those whose
day-to-day role is to “sell” the com-
pany. These company representa-
tives must therefore be made aware
of the parameters within which they
can discuss the raid or investigation,
so that they can remain comfortable
and effective in their roles. Leaving
them without something to say is a
recipe for disaster and will result in
them feeling alienated and aban-
doned. They need to be aware of the
core issues, be armed with appropri-
ate messages and be warned against
inappropriate comment. This is key
in ensuring consistency in what is
said externally about the company’s

position, and is particularly impor-
tant in multi-jurisdiction investiga-
tions. 

Customer relations. Customer rela-
tions become a particularly sensitive
issue in the event of a dawn raid. If
customers feel cheated they may well
approach the company for restitution
and reparation, and it is crucial that
those company representatives who
have client relationships are briefed
and prepared. This gives comfort to
the sales team, especially where per-
sonal relationships are at risk. It is
particularly important to undertake
this type of activity in jurisdictions
such as the US, where third party
damages actions are as onerous as

IN-HOUSE: DAWN RAIDS

35

© Legal & Commercial Publishing Limited 2003. For further details, visit www.practicallaw.com/aboutplcglobal

✔ Prepare an antitrust crisis communications plan. Buy-in from senior
management and the CEO is crucial. Any plan should include training key
operational staff on dealing with dawn raids and their role in supporting
the efforts of in-house counsel. 

✔ Should a raid take place, activate a central crisis communications team,
consisting of in-house counsel, external legal counsel, internal communica-
tions, media relations, investor relations and external affairs directors. A
central function should be created to co-orientate the communications
strategy in all jurisdictions, adapted to local cultures, in order to ensure
that statements are consistent in substance and fact.

✔ Allocate a member of the legal team to interface with corporate commu-
nicators. External counsel should approve all communications material,
whether internal or external, especially as issues of privilege may arise.

✔ As part of immediate actions, consider a statement to staff on the sites
that are/were visited, preferably from the CEO (or equivalent). This should
focus on explaining the situation and context, notably what it does not
mean, and the next steps. The statement should be cleared with the legal
advisers and the regulator to ensure that it is not seen as an attempt to warn
potential perpetrators to destroy evidence. Make a commitment to keep
employees informed. Naturally, instruct co-operation with investigators. 

✔ Issue regular briefings to line management to explain the existing situa-
tion, the investigation procedure and the implications for the company.
This also needs to set out their role going forward (that is, the needs to keep
people focused on the business, to communicate to employees, to reassure
people that management is in control and so on).

✔ Encourage feedback and questions, set up a feedback “loop” and funnel
queries to the communications director. Ensure that receptionists pass all
media calls to the communications director who should be available by mo-
bile telephone within all reasonable hours. Sudden absences, lengthy si-
lences – indeed any signs of evasiveness - will suggest guilt even if this is far
from the case. 

Checklist: dealing with a dawn raid
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regulatory sanctions. Customers of-
ten ask for compensation before the
regulators make a finding in law. It is
during this time that commercial rela-
tions, rather than the legal positions
of the parties, risk being damaged. 

Investor relations. Listed companies
need to consider whether, under
stock market rules, they are required
to make the fact of a raid public. In
certain markets, such as the US, there
is also increasing pressure from the
corporate governance lobby to do so.
A decision will have to be taken as to
whether, and how, to ensure that
both key institutional and private in-

vestors are aware of the appropriate
facts.

Even if a company does not have to
disclose the fact of an investigation,
the likelihood is that leaks in the

press will require the company to
make representations to sharehold-
ers and the markets. Again, consis-
tency in messages is vital, as one
must assume that all communica-
tions made by a company on the in-
vestigation will be placed before the
regulator.

Media relations. Preparing to deal
with media scrutiny is an absolute
necessity. Media relations cam-
paigns are not advisable in most
cases, but it is reasonable to expect
that a raid will get into the press
shortly after it occurs. It is possible
that other companies raided may
make their raids public and put jour-
nalists on the scent. In addition,
some notable publications expressly
seek to find the names of companies
involved, making an escape from
scrutiny unlikely. 

Once the news is out, customer and
investor relations’ strategies will
most likely be necessary. It is remark-
able, given the adverse effect on share
prices and company morale, how
many corporate PR departments fail
to rise to this challenge due to a lack
of planning or co-operation from
management. Dealing with the me-
dia in this context is a highly skilled
art, which balances the need to re-
spond to media interest without
compromising the company’s posi-
tion with regard to the regulator or
regulators. 
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This PLCGlobal Counsel article can be found on PLCGlobal Counsel Web at
www.practicallaw.com/A30949. The following information can also be found
on www.practicallaw.com:

Know-how topics

Competition compliance and dawn raids www.practicallaw.com/T626

Handbooks

Competition Law www.practicallaw.com/comphandbook

Practice Manuals

EC Competition Law www.practicallaw.com/T1384

Articles and practice notes

Dawn over Europe: 
enforcement of EU competition policy www.practicallaw.com/A24900

Competition regime: EC dawn raids www.practicallaw.com/A14489

Cartel prosecution around the world www.practicallaw.com/A25178

From dawn to dusk: 
criminalization of hard core cartels www.practicallaw.com/A20278

Document retention and disposal: 
reviewing company policy www.practicallaw.com/A24162

Handling a media crisis www.practicallaw.com/A6205

Related information

Mathew Heim is a director at public affairs and financial
communications firm Gavin Anderson, specialising in the
provision of EU public affairs and crisis communications

and has advised numerous companies prior to, during and
after dawn raids have occurred.
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