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Overview

§ The legal and political history of the ECMR
§ Article 2 of the ECMR
§ What are (non-)competition-related concerns?
§ The role of consumer welfare in EU merger control
§ The practice

– Politically inspired?
– Pure competition concerns?
– Non-competition concerns?



The Early Days of EC Merger Control

“I was determined that the Merger Regulation should not be used 
as a way of imposing an industrial policy on Europe, although 
there were quite a number of participants in the debate who wanted 
to do just that.  Whether it was because they wished to create 
European champions, or wanted to allow social considerations to 
have an important impact, they wanted the wording of the 
Regulation to be sufficiently broad for the Commission to be able to 
consider matters going well beyond the effects of the merger on 
competition in the relevant market. In the end, the supporters of an 
industrial policy were effectively beaten back, and the Regulation 
gives clear primacy to the competition criterion, with only the 
smallest nod in the direction of anything else”

Sir Leon Brittan Q.C., now Lord Brittan, 
The Early Days of EC Merger Control, EC Merger Control; 

Ten Years on, IBA, London 2000



The 1989 EC Merger Regulation

§ Recital 7
“A new legal instrument should therefore be created (…) to permit effective 
control of all concentrations from the point of view of their effect on the structure 
of competition (…).”

§ Recital 13
“(…) the Commission must place its appraisal within the general framework of 
the achievement of the fundamental objectives referred to in Article 2 of the 
Treaty, including that of strengthening the Community’s economic and 
social cohesion”

§ Article 2 EC
“The Community shall have as its task, by establishing a common market and an 
economic and monetary union and by implementing the common policies or 
activities referred to in Articles 3 and 3a, to promote throughout the Community a 
harmonious and balanced development of economic activities, sustainable and 
non-inflationary growth respecting the environment, a high degree of
convergence of economic performance, a high level of employment and of social 
protection, the raising of the standard of living and quality of life, and economic 
and social cohesion and solidarity among Member States.”



Notes on Council Regulation (EEC) 4064/89

§ Re Article 2
“The Commission states that among the factors to be taken into 
consideration for the purpose of establishing the compatibility or 
incompatibility of a concentration – factors as referred to in 
Article 2(1) and explained in Recital 13 – account should be 
taken in particular of the competitiveness of undertakings 
located in regions which are greatly in need of restructuring
owing inter alia to slow development.”



The 2004 EC Merger Regulation

§ Recital 6
“In accordance with the principles of subsidiarity and of 
proportionality as set out in Article 5 of the Treaty, this 
Regulation does not go beyond what is necessary in order to 
achieve the objective of ensuring that competition in the common
market is not distorted, in accordance with the principle of an 
open market economy with free competition.”

§ Recital 23
“(…) the Commission must place its appraisal within the general 
framework of the achievement of the fundamental objectives 
referred to in Article 2 of the Treaty establishing the European
Community and Article 2 of the Treaty on European Union.”



The substantive analysis under the ECMR

§ Article 2 – Appraisal of concentrations
“Concentrations within the scope of this Regulation shall be appraised in 
accordance with the objectives of this Regulation and the following provisions 
with a view to establishing whether or not they are compatible with the common 
market.
In making this appraisal, the Commission shall take into account:
(a) the need to maintain and develop effective competition within the common 
market in view of, among other things, the structure of all the markets concerned 
and the actual or potential competition from undertakings located either within or 
outwith the Community;
(b) the market position of the undertakings concerned and their economic and 
financial power, the alternatives available to suppliers and users, their access to 
supplies or markets, any legal or other barriers to entry, supply and demand 
trends for the relevant goods and services, the interests of the intermediate and 
ultimate consumers, and the development of technical and economic 
progress provided that it is to consumers' advantage and does not form an 
obstacle to competition.”



What are competition-related factors?

§ Price
§ Quality
§ Choice
§ Innovation
§ Efficient allocation of resources



The role of consumer welfare

§ Stated aim of EU competition policy is to promote 
consumer welfare

§ The view of consumers counts in merger cases
– E.g. Newscorp/Telepiu (2002)

§ Role of consumer benefits in merger cases:
– Consumer benefits outweigh anti-competitive effect; or
– Consumer benefits help eliminate competition concerns?



The practice: finely balanced or politically 
inspired?
§ Mannesmann/Vallourec/Ilva (1994)

but contrast Aerospatiale-Alenia/de Havilland (1992)

§ Boeing/McDonnell Douglas (1997)

§ Recent examples?



The practice: competition concerns only? 

§ Technical and economic progress: hindrance rather than help?
– MSG/Media Service (1994)

§ Efficiencies: more effective competition rather than balancing 
exercise?
– Piaggio Aprilia (2005)

§ Failing firm defence: lack of causality between concentration and 
creation/strengthening of dominance?
– Blokker/Toys ‘R’ Us (1998)

§ Social considerations: “strengthening economic and social 
cohesion”?
– Vittel v Commission (1995)



The practice: non-competition concerns?

§ Data protection and privacy
– Google/Doubleclick (2008)

§ Regulated industries and liberalisation
– Telecoms cases
– Energy cases

§ Article 21(4) ECMR
– National champions and industrial policy


