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The ‘settlements package’

On 26 October 2007, the European Commission 
(‘Commission’) submitted for public consultation the 
so-called ‘settlements package’, consisting of:
•	a draft Settlements Notice,1 setting out the specifics 

of the settlement procedure and providing guidance 
for the legal and business community to enable 
companies to rely on a basic framework, to anticipate 
the kind and extent of cooperation expected from 
them in order to settle, and to estimate the individual 
benefits in settling; and

•	a proposal for a Regulation to amend Commission 
Regulation No 773/20042 in order to introduce 
the necessary adjustments to accommodate the 
settlement option by introducing variants in the 
provisions dealing with initiation of proceedings, 
participation of complainants in proceedings, 
access to the file and oral hearings. It further allows 
the choice for a different sequence of procedural 
steps, advancing certain ones in anticipation of the 
notification of the Statement of Objections (‘SO’).

The Commission is currently reflecting on the many 
comments filed by contributors, who unanimously 
encourage the Commission to introduce a settlement 
procedure with the objective of simplifying the 
handling of cartel cases.

EU settlements and the efficiencies sought 
are specific to Commission procedures

In essence, the EU settlement package is based on the 
following: where the parties to a cartel case can agree 
with the Commission findings in view of the evidence in 
the file supporting those findings and they can also agree 
on the extent of their liability for the infringement, it 
should be possible for the Commission and the relevant 
parties to follow a streamlined and simpler procedure 
than the one required when parties persist in contesting 
those issues. The settlement package is the instrument 
enabling the Commission to accomplish that type 
of procedure, to specify the cooperation expected 
from companies and to guarantee a reward level for 
concrete contributions to procedural efficiency. This 

initiative might free resources to deal with other cases, 
increasing the detection rate and overall efficiency of 
the Commission’s antitrust enforcement. Settlements 
may also result in reducing litigation in cartel cases, 
so that some judicial resources could be redeployed 
to deal with new or pending cases in the field of 
competition or in other policy areas.

The crucial procedural economies envisaged are 
due to:
•	allowing for the drafting of shorter SOs (than in the 

case where the parties are expected to contest the 
Commission’s findings) and shorter final decisions, 
since the Commission would not normally expect 
substantive argument in court; and 

•	 sparing some sensitive and resource intensive 
procedural steps post-SO, which become redundant 
if a settlement is achieved, such as processing 
substantive replies to the SO, translations, access to 
the remainder of the Commission file, and holding 
an oral hearing. 

Alleviating those burdens depends on the mechanisms 
introduced with the settlements package to ensure 
that the parties concerned are effectively heard earlier 
in the procedure and that the Commission Decision 
actually endorses the parties’ acknowledgments and 
does not impose a fine exceeding the maximum 
amount envisaged during settlement discussions. 

Once inserted into the existing institutional 
and legal framework, the settlements package will 
respect the decisional autonomy of the College of 
Commissioners3 and the supervisory role of the Court 
of Justice; it will also implement the basic rules of the 
EU procedure as established in Council Regulation No 
1/20034 (which is not amended); and it will build on 
half a century of EU case law and Commission practice. 
It is therefore different from ‘plea bargaining’5 and 
from other consensual procedures in Europe, which 
respond to different institutional and legal settings 
and/or concerns:
•	Settlements do not replace leniency. Both are separate, 

but complementary tools in the Commission's 
enforcement arsenal. The Leniency Notice6 rewards 
companies involved in a cartel which voluntarily 
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disclose its existence to the Commission and provide 
evidence to prove the infringement. The Settlements 
Notice will reward concrete contributions to 
attain certain procedural economies. Unlike 
leniency, settlements are not an investigative tool. 
The Settlements Notice will reward in the same 
proportion all parties settling in the same case for 
concrete contributions to procedural efficiency.

•	Settlements are not a shortcut to spare investigations. 
On the one hand, the Commission will only open 
settlement discussions once it has investigated the 
case and it is in the position to adopt an SO. On 
the other hand, companies will only be expected to 
settle once they have been informed and heard on 
the envisaged objections and on the evidence in the 
Commission file supporting them. 

•	The Commission would neither negotiate nor bargain 
on the scope of the envisaged objections, the use of 
evidence or the appropriate sanction in exchange 
for parties’ cooperation to attain procedural 
economies. However, parties will be heard effectively 
in the framework of the settlement procedure and 
get the opportunity to influence the Commission’s 
objections through argument.

EU settlements procedure is reserved for 
cartel cases

The settlement procedure will only concern selected 
cartel cases. In this field the Commission is more likely 
to reach a common understanding with the companies 
involved relatively quickly on the basis of the evidence 
gathered against them.

Cartels7 are deliberate infringements which 
companies often try to conceal and which count, 
by their very object, amongst the most serious 
infringements of Article 81 EC. Competition 
authorities fight cartels by resorting to investigative 
powers and leniency programmes tailored to 
encourage insider cooperation. Experience shows 
that litigation in cartel cases rarely relates to the 
infringement itself and mainly regards procedural 
issues, circumstances having a bearing on the amount 
of the fine and liability of parent companies for actions 
undertaken by their subsidiaries. This is particularly 
so in cases driven by leniency. 

When cartellists are confronted with a procedure for 
their behaviour, they are interested in knowing whether 
the Commission has managed to pierce the cloak of 
secrecy, whether it has gathered enough evidence to 
prove the full scope of their involvement and what the 
likely penalty is. Parties are presented with the option 
to agree on an assessment largely depending on the 
quality and extent of the evidence gathered during the 

investigation. Hence, the Commission and the parties 
do not need to agree on more debatable issues intrinsic 
to the rest of antitrust cases, such as proof of intent, 
market definition or the extent, nature and relative 
weight of pro- and anti-competitive market effects 
produced by the conduct. In those cases, bilateral 
rounds of settlement discussions would be likely to 
delay rather than accelerate the procedure.

Cartel investigations are comparatively more 
frequent than other antitrust cases, and procedural 
burdens are high because they often entail a heavier 
procedure worth simplifying in view of the multiplicity 
of parties and languages involved and the jurisdictional 
issues they raise (eg, discovery). The average cartel file 
numbers tens of thousands of pages, all of which have 
to be screened for confidentiality issues, while only a 
few hundreds of those pages on average are actually 
used in evidence. So, in general, in cartel cases there 
is a tremendous scope for such substantial procedural 
savings that they would justify a reward for cooperation 
and a dedicated legal instrument. 

Not every cartel case will be open for settlement. 
Neither companies nor the Commission are obliged 
to enter settlement discussions or, once discussions 
have started, to ultimately settle. Settling a cartel case 
is an option available only if parties submit an explicit 
request and only if the Commission finds the case 
suitable for settling. In deciding whether or not to settle 
a case, the Commission will look at the likelihood of 
reaching a common understanding with all or most 
of the parties on the relevant facts, the scope of the 
objections and of liability and therefore, the likelihood 
of achieving procedural efficiencies. 

This flexibility is possible, both for the Commission 
and for the parties, because the ordinary enforcement 
procedure (with substantive replies to the SO, full 
access to file and oral hearing post-SO, upon request) 
remains in force and will be applicable by default to 
cartel cases, if the parties do not request a settlement 
or the Commission does not follow up on such a 
request. Moreover, the ordinary procedure is the fall-
back procedure if the settlement process fails – if the 
parties do not submit formal settlement proposals 
reflecting the results of settlement, discussions with 
the Commission or if the College of Commissioners 
departs from them.

Articles 7 and 23 of Council Regulation (EC) No 
1/2003 will remain the legal basis for all Commission 
Decisions fining a cartel, irrespective of whether 
the case has been settled or not. This means that 
the Commission will, in any event, establish the 
infringement and impose a fine in a reasoned decision 
based on an SO notified to the parties after a thorough 
investigation.
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Short description of the proposed settlement 
procedure in cartel cases

Investigation: putting facts together

Since the settlements package is not an investigative 
tool it does not interfere with this phase. Its application 
requires a prior investigation of the cartel in the 
usual way and with the usual means (eg, inspections, 
leniency applications, information requests). The 
Commission will not be ready to assess whether a given 
case is in principle suitable for settlement until it has 
gathered and analysed evidence and is ready to raise 
formal objections against the companies involved. 
Moreover, the Commission cannot compel companies 
to settle and settlement will only succeed if companies 
are confronted with convincing evidence of their 
behaviour. Therefore, the investigation of all cartel 
cases needs to be equally thorough.

Exploring parties’ interest in settling

In assessing for the first time the opportunity of 
exploring settlements in a given case, the Commission 
will evaluate the prospects of reaching an agreement 
with all companies concerned and handling the case 
faster and more efficiently than following the ordinary 
procedure. To this end, it will consider factors such 
as the number of parties concerned, the number of 
parties which have not applied for or will not obtain 
a leniency reward, the number of parties having 
spontaneously declared their readiness to engage in 
settlement discussions, the foreseeable divergences 
in their relative positions and contradicting interests 
regarding the attribution of liability, the predictable 
margin for argument etc.

If the balance of factors favours exploring settlements, 
the Commission will notify to the relevant companies 
the initiation of proceedings against them. This 
decision has the double effect that they become parties 
to the proceedings (and not simply companies subject 
to an investigation) and that the Commission becomes 
the only competition authority within the European 
Economic Area (‘EEA’) competent to deal with the 
case.8 At the same time, the Commission will address a 
letter to each of the parties concerned setting a time 
limit within which they can declare their interest in 
participating in bilateral settlement discussions. 

If the Commission has initiated proceedings 
against several legal entities within the same group 
of undertakings, it will also indicate this to all the 
legal entities concerned, which can only participate 
in settlement discussions if they appoint a single 
representation. This does not prejudge the attribution 
of parental liability, but facilitates the conduct of 

bilateral discussions and allows parties with identical or 
similar interests to be equally and simultaneously aware 
of the content and conclusions of the meetings.

Finally, the letter will remind the parties that the time 
limit set to declare their interest in participating in 
settlement discussions is also the time limit within which 
they can still submit any leniency application under 
preparation. Beyond that time limit, applications are 
not forbidden, but they may be rejected on the grounds 
that the time limit has expired. The leniency window 
closes because the core investigation has already 
been conducted and because settlements should not 
interfere with the incentives to race for leniency. If 
parties knew that they could still expect leniency in 
the settlements phase, they could decide whether to 
wait until they are informed by the Commission of the 
envisaged objections against them and see the evidence 
supporting the objections, to tailor their contribution 
of significant added value9 to the minimum required. 
Reductions under the Leniency Notice and reductions 
for settlement can be accumulated for parties entitled 
to both. 

Bilateral settlement discussions

The settlements package has created space for bilateral 
settlement discussions with the parties between the 
initiation of proceedings (and exploratory letter 
followed by favourable reactions by the parties) and 
the issuing of a formal SO.

Settlement discussions aim at allowing the parties 
(but also the Commission) to evaluate the benefits in 
settling from their respective perspective and make an 
informed choice between the settlement procedure 
and the ordinary procedure. Parties cannot be asked to 
acknowledge anything formally or accept the prospect 
of a certain level of fines unless they have been able 
during settlement discussion to effectively exercise 
their rights to be heard on the envisaged objections 
and they have been informed of the range of fines that 
they may incur. To this effect, as discussions progress, 
the Commission will inform them of the objections 
envisaged against them, make available the evidence 
supporting those objections and disclose the fine range 
calculated according to the guidelines of fines. The 
parties will be allowed to express their views on the 
objections and the evidence and to argue their position. 
The Commission may modify or drop some original 
objections if the parties’ arguments are convincing, and 
this may have a consequence for the range of potential 
fines. Such discussions should not be construed as 
negotiations, as explained above.

Where a company genuinely has a lack of information 
about its own past behaviour or the circumstances 
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surrounding a certain period or aspect of the cartel 
(eg, if it no longer has access to any of the employees 
or the members of the board who represented them in 
the cartel at the time in a given product or area etc), 
it can also lodge a reasoned request justifying this and 
specifying the (non-confidential versions of) accessible 
documents or categories thereof that it would like to 
consult to assess its interests and eventually make an 
informed choice for settlements. To this end, parties 
would consult the list of the case file as it stands at that 
point in time. Parties can always call upon the Hearing 
Officer for any issue concerning access to file and due 
process. The Commission will grant these requests when 
they are justified and when access is not such that it 
would jeopardise the procedural economies envisaged 
with the settlement procedure. The Commission will 
never refuse access to those documents or full access to 
the file, but it may refuse to grant it before issuing the 
SO and do it following the ordinary procedure.

Taking part in settlement discussions does not imply 
any admission of wrongdoing or duty to settle for the 
parties concerned. Their only obligation is to keep 
the discussions confidential. They may not disclose 
their contents or that of the documents discussed to 
any other party to the proceeding absent from the 
meeting or to any third party in any jurisdiction (inside 
or outside the EEA), unless they obtain the explicit 
approval of the Commission. Any breach in this regard 
can lead the Commission to put an end to settlement 
discussions with the party at stake or with all parties, 
and the Commission may of course take note of the 
breach in the final decision. Confidentiality is a feature 
protecting all parties involved and is common to similar 
systems in other jurisdictions, when settlements take 
place before the formal adoption of objections by the 
agency or authority in charge. 

Also, the Commission is not obliged to pursue 
settlement discussions if parties’ positions and 
arguments lead to the conclusion that no agreement 
will be reached which would serve the public interest 
or that, overall, the efficiencies sought with a settlement 
procedure are not likely to be achieved. In such a 
scenario, the Commission may always end settlement 
discussions and consequently refuse further disclosure 
of evidence or information.

Settlement discussions will take place on the basis 
of a template of settlement submission, so that if they 
succeed, the Commission and the parties concerned 
would have reached an agreement on the wording 
of the settlement submission that the parties will 
introduce in the next procedural phase. Only once 
this agreement is reached and similar progress has 
been made with all parties concerned by settlement 
discussions will the Commission set a time limit within 

which the undertakings may lodge their respective 
settlement submissions. 

Parties’ settlement submissions

Contents and effeCts of parties’ settlement submissions

The contents of the parties’ settlement submissions 
are established in the proposal of Article 10a(2) of 
Regulation (EC) No 773/2004 and further explained 
in recital 20 of the draft Settlements Notice. They 
should contain in the terms agreed at the end of the 
settlement discussions:
•	an acknowledgement of the parties’ liability for 

the infringement and of their involvement in it, 
as described (object, duration, main facts, legal 
assessment etc); 

•	an indication of the maximum amount of the fines 
the parties would accept to be imposed; 

•	 the parties’ request to handle the case through the 
settlement procedure and their confirmation that:
o	 they have been informed of the Commission’s 

objections in a satisfactory manner and that 
they have been given the opportunity to be 
heard; 

o	 they will request neither access to the file nor 
an oral hearing; 

o	 they agree to receive the SO and the final deci-
sion of the Commission in one of the official 
EU languages.

Until their submission, parties are not committed to 
settle. By lodging a settlement submission, a party 
formally exercises the choice for the settlement 
procedure and commits to settle. However, this 
commitment is conditional upon the Commission’s 
following up. If the SO does not endorse the settlement 
submissions by raising new objections other than the ones 
acknowledged by a party or if the Commission intends to 
impose a fine exceeding the maximum amount accepted 
by that party, the party at stake is no longer bound by its 
submission, and the acknowledgements provided can no 
longer be used in evidence against any of the parties to 
the proceedings.

proteCtion of settlement submissions from disCovery

The public consultation has repeatedly commented 
that having to introduce settlement submissions 
which contain a written acknowledgment of the 
infringement and liability will inevitably expose 
companies to discovery in private enforcement 
procedures brought in other jurisdictions (especially 
in the United States). Those commentators request 
either an explicit protection similar to that given to 
(oral and written) corporate statements under the 
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Leniency Notice or simple non-contestation of the 
Commission case as a basis for settlement, without 
requesting unequivocal acknowledgments.

Absent prejudging the final decision by the 
Commission on the definitive Settlement Notice, it 
seems reasonable to meet that legitimate concern by 
explicitly extending to settlement submissions the kind 
of protection provided under the Leniency Notice 
for corporate statements (including the possibility to 
make settlement submissions orally). As a result, access 
to settlement submissions would only be possible at 
Commission premises and mechanical copies of them 
are not allowed in hybrid cases.10 By the same token, 
it should be possible to reassure some contributors in 
the public consultation process by reminding them 
that the Commission understands that the protection 
of settlement submissions from transmission to national 
courts is covered by the principles enshrined in the 
Commission Notice on the cooperation between the 
Commission and the courts of the EU Member States 
in the application of Articles 81 and 82 EC.11

The other option proposed was granting the 
settlement reduction upon simple non-contestation or 
even non-contestation of the facts in the reply to the 
SO or by not replying to the SO, instead of requiring 
explicit acknowledgments. The option chosen in the 
settlement package is not surprising. It should also be 
recalled that in the United States and Canada, parties 
are required to make very clear acknowledgments 
rather than not to contest the facts or the findings. 

Settlement procedure up to the final decision

If the settlement submissions reflect the agreement 
reached during the settlement discussions, the 
Commission will normally adopt a streamlined SO 
reflecting their content. In that scenario, parties are 
expected to reply to the SO by confirming that the SO 
reflects their submission, if that is objectively the case.

The rest of the procedure may be considerably 
simplified because, following the parties’ confirmation, 
procedural steps such as further access to the file or 
an oral hearing become redundant, and a streamlined 
decision can be drafted.

The draft decision will be submitted to the Advisory 
Committee of Representatives of the Member States, 
for their opinion and the Hearing Officer will make a 
report, as in any other antitrust procedure.

The final decision on the basis of the SO (and thus 
reflecting the settlement submissions) can then be 
adopted swiftly imposing a fine not exceeding the 
maximum level of the fine submitted by the party. The 
settlement reduction will be deducted from the fine that 
a company would normally have to pay according to the 

provisions of the current Commission’s guidelines on 
fines. When applicable, the reduction of the fine given 
under the settlements procedure will be cumulative 
with the reduction of the fine under the leniency 
programme. The Commission will establish the amount 
of the settlement reduction after public consultation. All 
parties settling a case with the Commission will get the 
same percentage reduction.

The College of Commissioners only fixes its final 
position in the decision. The decisional autonomy 
of the College has to be preserved, as well as the 
possibility that the opinion of the Advisory Committee 
would influence the decision of the College at the 
last moment. This should of course happen very 
exceptionally if the instrument enabling settlements 
is to be preserved. In such a scenario, the Commission 
will send a new ‘fully-fledged’ SO and the parties 
will be able to exercise their rights of defence anew 
according to the ordinary procedure and to withdraw 
their acknowledgements so that they cannot be used 
against any party to the proceedings.

Any Commission decision establishing an 
infringement and imposing a fine, including a 
settlement decision, can be appealed to the Court of 
First Instance, which enjoys full jurisdiction as regards 
determining the amount of the fine.

Final remarks 

By introducing a phase for discussions in view of 
settlement, the Commission increases companies’ 
options to be informed earlier of potential objections 
and of the evidence supporting them. It is a unique 
opportunity to be informed of the likely range of 
fines prior to the adoption of the final decision. On 
the basis of these facts and documents, the parties 
have the opportunity to express their views to the 
Commission. Full access to files remains available after 
the SO for those who do not settle, as is the case today, 
and the parties may decide at any moment to stop 
the settlement discussions or not to send a settlement 
submission.

In settlement cases, parties’ rights of defence under 
the settlement procedure remain the same as in the 
ordinary procedure. They are simply exercised to 
the parties’ satisfaction in the framework of bilateral 
discussions both orally and by means of a submission, in 
anticipation of the formal notification of objections. 

By reaching a settlement, companies can put the 
procedure behind them, reduce the damage to their 
reputation and obtain a reduction of the fine. The 
amount of the settlement reduction has been left open 
for consultation. Contributors in the public consultation 
process strive to get reductions from 10-50 per cent.
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The Commission will duly take into consideration 
the comments on this point and take account of the 
need to maintain the incentives and efficacy of its 
leniency programme.

Notes
* Dr Mehta is Director for Cartels in the Directorate General for 

Competition of the European Commission; Ms Tierno Centella 
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